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United States Court of Appeals for the 

District of Columbia ! 

I 

No. 6524 I 

j 

J. Raymond Nunan, Appellant, 

vs. 5 

B. Elizabeth Timberlake. 

i 

i 

i 

- ! 

I 

a Supreme Court of the District of Columbia 

At Law 

l 

No. 83798. 

Miss B. Elizabeth Timberlake, Plaintiff, 

vs. 

I 

J. Raymond Nunan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court <}f the Dis¬ 
trict of Columbia, at the City of Washington, injsaid Dis¬ 
trict, at the times hereinafter mentioned, the !following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed March 13, 1934. 

In the Supreme Court of the District of Columbia. 

Law No. 83798. 

i 

Miss B. Elizabeth Timberlake, Plaintiff 

i 

vs. 

J. Raymond Nunan, Defendant. j 

The plaintiff, B. Elizabeth Timberlake, sues the defend¬ 
ant, J. Raymond Nunan, for that on, to wit, the Jllth day 

1—6524a 
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J. R. NUN AN VS. B. E. TIMBERLAKE. 


of February, 1934, the defendant, J. Raymond Xunan, was 
operating an automobile in a southwesterly direction along 
Connecticut Avenue, Northwest, near its intersection with 
L Street, Northwest, in the City of Washington, District of 
Columbia. 

And whereas, at the time aforesaid, the plaintiff was an 
occupant and guest passenger in said automobile, then being 
operated by the said defendant, as aforesaid, in a south¬ 
westerly direction along Connecticut Avenue, Northwest, 
near its intersection with L Street, Northwest, in the City 
of Washington, District of Columbia. 

Whereupon it became and was the duty of said defendant 
to exercise care and prudence in the operation of the said 
automobile, so as to avoid injury to the plaintiff, an occu¬ 
pant and guest-passenger in saidjiutomobile and other per¬ 
sons in and upon said streets. 

Yet the said I defendant, notwithstanding his said duty 
in the premises, and carelessly neglecting the same, did 
not exercise such care and prudence in the control and op¬ 
eration of said automobile, but acting as aforesaid, did so 
negligently and carelessly perform said duty that a collision 
occurred on Connecticut Avenue, northwest, near its 
2 intersection with L Street, Northwest, between the 
said automobile driven bv the said defendant and the 
north end of a loading platform and cement light beacon 
attached thereto, along side ot* the south bound car track, 
situated on the said Connecticut Avenue, Northwest, negli¬ 
gently and carelessly causing the said automobile to come to 
an abrupt and sudden stop, wholly wrecking and demolish¬ 
ing the said automobile being operated by the defendant, as 
aforesaid, and in which the said plaintiff was an occupant 
and guest-passenger, as aforesaid, by reason of the negli¬ 
gence of the defendant in operating said automobile at a 
fast and excessive rate of speed and without having said 
automobile under reasonable and proper control, without 
keeping a careful and proper lookout, and in carelessly and 
negligently operating said automobile into and upon the 
north end of said loading platform and cement light beacon 
attached thereto and in carelessly and negligently omitting 
to see the said loading platform and cement light beacon at¬ 
tached thereto in time to avoid said collision, and in negli¬ 
gently colliding with the said loading platform and cement 
light beacon attached thereto, when the said defendant, 
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operating said automobile, as aforesaid, saw, or jin the exer¬ 
cise of reasonable care and prudence, should hajve seen the 
said loading platform and cement light beacpn attached 
thereto, in time to have avoided said collision,!and at the 
time and place aforesaid, the said plaintiff wa^ exercising 
reasonable care and prudence in her own behalij. 

By reason of the negligence of the said defendant, as 
aforesaid, the said automobile collided with thd said load- 
ing platform and cement light beacon attached [thereto, as 
aforesaid, whereby the automobile in which the j said plain¬ 
tiff was an occupant and guest-passengeif, as afore- 
3 said, was wrecked and said plaintiff was thrown and 
hurled from her position and seat in said sjiutomobile, 
causing her to be violently hurled to the front part of said 
automobile, causing her head, face, body, arms and limbs to 
be severely and painfully bruised, lacerated, wrenched and 
otherwise wounded, and causing a fracture through the dis¬ 
tal end of second and third metatarsals of her right foot, 
and her right foot was thereby permanently injured, and 
she sustained severe and intense bruises, and laceration of 
her left forehead and a laceration under her chin, both of 
which wounds necessitated several stitches, and her left 
forehead and her chin were permanently disfigured, scarred 
and injured, and causing abrasions of the right foot and 
lower right leg and echymosis of the soft tissues of her 
lower right leg and right foot and her right ankle was 
sprained as a result thereof and her nose wajs severely 
bruised and scarred, and both of her eyes were blackened 
as a result thereof and her nervous svstein lias been severely 
shocked and permanently impaired and she has been unable 
to obtain her natural rest and sleep and was forced to dis¬ 
continue her work, and her wearing apparel was damaged, 
and she suffered and will, for a long time, suffer great 
physical and mental pain and anguish; that in ai^ effort to 
be healed from the injuries aforesaid, it was necessary for 
her to undergo medical treatment and she was confined to 
a hospital and bed for a long period of time anld was in¬ 
capacitated, and she was and still is confined to jier home, 
by reason of which she has been prevented and will, in the 
future, be prevented from performing her ordinary affairs, 
and employment; and plaintiff suffered from damage on 
account of her injuries aforesaid, in that she is unable to 
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pursue her occupation and she has suffered and will 
4 continue to suffer on account of loss of earnings and 
she incurred and will, in the future, incur large ex¬ 
pense for medical and surgical treatment, nursing and medi¬ 
cines and other expense, and the plaintiff has been other¬ 
wise greatly damaged; all to the plaintiff’s great damage in 
the sum of Twenty-five Thousand ($25,000.00) dollars. 

Wherefore, the plaintiff brings this action and claims 
damages of the said defendant in the sum of Twenty-five 
Thousand ($25,000.00) dollars, besides the costs of this 
action. 

LESTER WOOD, 

KARL J. HARDY, 

; Attorneys for Plaintiff. 


Pleas. 

Filed April 17, 1934. 


First Plea. 

Comes now the defendant and for plea to the declaration 
filed in the above captioned cause, admits that on to wit, 
the 11th day of February, 1934, the defendant was operat¬ 
ing an automobile in a southerly direction along Connec¬ 
ticut Avenue, Northwest, near the intersection of L Street, 
Northwest, in the City of Washington, District of Columbia; 
and that the plaintiff was an occupant in said automobile, 
and that the said automobile was involved in a collision 
with the north end of loading platform and cement light 
beacon attached thereto, located along the side of the south 
bound street car track, situated on the said Connecticut 
Avenue aforesaid; but defendant denies that the said colli¬ 
sion was the result of his failure to exercise due care and 
prudence in the control and operation of the said automo¬ 
bile or that he negligently and carelessly failed in 
5 the performance of his duty toward the plaintiff in 
the premises; he denies that he was operating the 
said automobile at a fast and excessive rate of speed; he 
denies that he did not have said automobile under reason¬ 
able and proper control; he denies that he did not keep a 
proper lookout; and finally, he denies each and every other 
allegation in the said declaration alleged. 
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Second Plea. 

And for further plea to the declaration herein filed by 
the plaintiff, the defendant says as follows: Tjhat at the 
time and place of the collision alleged in plaintiff’s declara¬ 
tion the street was slippery and covered with a coating of 
ice; that defendant was proceeding along Connecticut Ave¬ 
nue aforesaid, in a careful, prudent and proper manner in 
that he was driving slowly and cautiously in or^er to keep 
his car under proper control so as to avoid sliding and skid¬ 
ding on the slippery and icy street as aforesaid; that while 
defendant was carefully proceeding along Connecticut Ave¬ 
nue he was obliged and forced to suddenly apply £he brakes 
of his automobife and veer same quickly to the right in an 
effort to avoid a collision with another automobile which 
had turned sharply and unexpectedly in front qf defend¬ 
ant’s automobile, thereby causing defendant’s Automobile 
to skid and slide on the ice coated street and to further skid, 
slide and collide with the aforesaid stone loading platform, 
contrary to the intent and efforts of defendant to control 
his automobile, and to avoid colliding with the aforesaid 
loading platform, and without any negligence or careless¬ 
ness on his part. 

Third Plea. j 

I 

And for further plea to the declaration filed herein by 
the plaintiff, the defendant says as follows: That plaintiff 
voluntarily assumed the risks of the injuries which 
6 she received in that she was aware or by reasonable 
diligence she should have been aware of thp danger¬ 
ous and icv condition of the streets at the time ofl the colli- 
sion, alleged in her declaration; that she was aw^re of the 
manner of the operation of defendant’s automobile; and 
was aware that same was being driven at a fast and exces¬ 
sive rate of speed. 

* 

Fourth Plea. 

And for further plea to the plaintiff’s declaration, de¬ 
fendant alleges that plaintiff was guilty of contributory 
negligence which proximately attributed to her injuries in 
that it was the duty of the plaintiff when she kriew or if 
by reasonable care she could have known that cjefendant 
was operating his automobile in a negligent and careless 
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manner as alleged in her declaration, to have objected or 
remonstrated with the defendant as to his careless and neg¬ 
ligent operation of the said automobile and removed her¬ 
self from same; yet the plaintiff, unmindful of her duties 
in the premises, failed and neglected to object, remon¬ 
strate or warn the defendant as to his manner of operation 
of the said automobile as alleged and failed to remove 
herself from or ask to get out of said automobile in which 
she was riding as a guest of the defendant. 

CAREY E. QUINN, 

WM. F. PARTLOW, 
Attorneys for Defendant. 

Copy served by leaving same at office of plaintiff’s attor¬ 
ney bv Wm. F. Partlow, attv. for defendant. 

7 Joinder of Issue. 

Filed May 1, 1934. 

• •••••• 

The plaintiff joins issue on the pleas of the defendant 
J. Ravmond Nunan, filed herein. 

LESTER WOOD, 

KARL J. HARDY, 

\ Attorneys for Plaintiff. 

Memorandum. 

March IS, 1935.—Verdict for plaintiff for $3,500.00. 

Motion for New Trial. 

Filed March 22, 1935. 

***••#* 

Now comes the defendant J. Raymond Nunan. by his at¬ 
torneys, Alfred D. Smith, Carey E. Quinn, and William F. 
Partlow, and moves the court to grant to the said defendant 
a new trial in the above entitled cause and to grant a mo¬ 
tion for arrest of judgment and a judgment non obstante 
veredicto, upon the following grounds: 

1. That said verdict was contrary to the evidence. 

2. That said verdict was contrary to the weight of the 
evidence. 
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, i 

3. That the Court erred in denying the defendant’s fifth 

prayer. I 

4. That the Court erred in denying the defendant’s ninth 

prayer. i 

5. That the Court erred in denying the defendant’s 
8 eleventh prayer. 

6. That the Court erred in receiving the unsup¬ 
ported testimony of the plaintiff as to the bill! of Doctor 
Jefferies in the sum of Ninety Dollars ($90.0(j), without 
producing evidence to show the nature of the services ren¬ 
dered and the value thereof. 

7. That the Court erred in permitting the jury; to receive 
the unsupported testimony of the plaintiff as jo the bill 

rendered by the doctor in Plainfield, New Jersey!, Dr.- 

-, without evidence showing the natures of tlje services 

rendered and the value thereof. ; 

8. That the court erred in further permitting tlje plaintiff 

to testify to the cost of the hat, coat, stockings and shoes 
worn by the plaintiff at the time of the accident and which 
were reputed to have been damaged, the same notl being the 
proper method of proving the value of said article^ of wear¬ 
ing apparel. j 

9. The Court erred in instructing the jury if tjiey found 
for the plaintiff to fix the damages based upon | pain and 
suffering and such suffering arising from mental jshock. 

10. The court erred in overruling the objection |of the de¬ 
fendant to the testimony of the plaintiff tending to show 
loss of earnings over the period from the 15tji day of 
March, 1934, until the 14th day of November, 1^34, first, 
because the plaintiff had no employment from Junk 15,1934, 
to November 14, 1934; secondly, whatever loss of earning 
were a matter of official record and testimony should not 
have been permitted to go to the jury which would cause 
them to speculate and guess at what the amount was or 
might have been. 

11. And for other errors appearing upon the fabe of the 
record. 

ALFRED D. SMITft, 
CAREY E. QUINNl 
WM. F. PARTLOMf, 

Attorneys for Defendant. 
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9 To Mr. Lester Wood, 

Mr. Karl J. Hardy, 

Attorneys for Plaintiff. 

Please take notice that the foregoing motion will be sub¬ 
mitted to the Court on Friday, March 29, 1935, or at such 
time as may be fixed bv the Court. 

! * ALFRED D. SMITH, 

CAREY E. QUINN, 

WM. F. PARTLOW, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

j Friday, April 5, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

• •••••# 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that the said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant hereih the sum of Three Thousand Five Hundred 
Dollars ($3,500.00), together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

From the foregoing judgment the defendant by his at¬ 
torneys of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a supersedeas bond is hereby fixed in the 
sum of Four Thousand Two Hundred Dollars ($4,200.00), 
and a further undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 

10 Memoranda. 

April 15, 1935.—Undertaking on appeal approved and 
filed. Bill of Exceptions filed. 

Assignment of Errors. 

Filed June 21,1935. 

The Court erred in permitting the plaintiff to testify why 
she went back to work. 
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| 

The Court erred in admitting testimony of co^t of cloth¬ 
ing in an effort to value at the time of the accidenjt, in order 
to establish damage. 

The Court erred in admitting into testimony a number of 
bills unsupported by testimony as to the reasonableness of 
the same. 

The Court erred in admitting as to the loss of ^ime from 
employment when witness could only guess at it land when 
there were accurate records by which the lossj could be 
proven. 

The Court erred in permitting evidence to be given of an 
attempted compromise. 

The Court erred in refusing to permit counsel fo interro¬ 
gate plaintiff as to reasons of signing statement, j 

The Court erred in refusing to permit counsel to interro¬ 
gate doctor as to effect of use of injured foot. 

The Court erred in permitting doctor to testify on re¬ 
direct examination as to nervous shock because jthe same 
was not proper redirect examination. 

The Court erred in permitting testimony of hej* chief as 
to loss of time from employment from memory when 
11 there was better evidence in the nature 6f official 
records. 

The Court erred in permitting testimony of la^ witness 
as to the appearance of the plaintiff. 

The Court erred in granting plaintiff’s prayei* number 
one. 

The Court erred in rejecting defendant’s prayer number 
two. 

The Court erred in rejecting defendant’s prayer number 
five. 

The Court erred in rejecting defendant’s prayer number 
nine. 

ALFRED D. SMITH, I 
CAREY E. QUINN, 

WILLIAM F. PARTLOW, 

Attorneys for Defendant. 

■ I 

Supreme Court of the District of Columbia. 

Monday, June 24^ 1935. 

f 

Session resumed pursuant to adjournment, Ho^i. Chief 
Justice Alfred A. Wheat, presiding. 

* * * * * * j * 

2—6524a 
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Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by his at¬ 
torneys presents to the Court his Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and prays that the same be signed and made of record, 
nunc pro tunc, which is hereby accordingly done. 

12 Designation of Record. 

Filed April 15, 1935. 

******* 


Now comes J. Raymond Nunan, the appellant, by his at¬ 
torney, in the above entitled cause and designates the parts 
of the record which he desires to have included in the 
transcript, said parts being sufficient for the defense of the 
questions raised on appeal namely: 

1. Declaration. 

2. Pleas. 

3. Joinder of Issue. 

4. Verdict. 

5. Motion for New Trial. 

6. Order overruling motion for new trial. 

7. Judgment, together with a copv of this designation. 

ALFRED D. SMITH, 
Counsel for Defendant. 


Copy served on opposing counsel on the 15th day of 
April, 1935. 


WM. F. PARTLOW, 
Counsel for Defendant. 


13 Motion to Dismiss Appeal. 

Filed June 21, 1935. 

******* 

Now comes the plaintiff, B. Elizabeth Timberlake, by her 
attorneys, and moves the court to dismiss the appeal noted 
by the defendant, J. Raymond Nunan, for the reason that 
said defendant has not filed an assignment of error within 
the time limited by the rules of the Court of Appeals of 
the District of Columbia, namely before the settling and 
signing of the bill of exceptions filed herein. 
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Further, that said defendant has not filed shid assign¬ 
ment of error within forty-five davs from the filitng thereof 
nor has he secured from this court anv extension of the 

t ~ i 

time within which to file said assignment of errors by any 
order of this court, in accordance with the rujles of the 
Supreme Court of the District of Columbia. 

LESTER WOOD, 

KARL J. HARjDY, 
Attorneys for plaintiff. 

■■ 

Supreme Court of the District of Columbia. 


Friday, June sjl, 1935. 

Session resumed pursuant to adjournment, Hjm. Alfred 
A. Wheat, Chief Justice, presiding. 


* 


* 


* 


* 


Upon consideration of the motion filed herein, to dismiss 
appeal, it is ordered that said motion be, and tlie same is 
hereby overruled. 

To the foregoing order an exception is duly |ioted and 
allowed. 

WHEAT, 

Chief L Justice . 

14 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Suprejme Court 
of the District of Columbia, hereby certify the jforegoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 83798 at Law,[ wherein 
Miss B. Elizabeth Timberlake is plaintiff and J. IRaymond 
Nunan is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washi ngton, in 
said District, this 5th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHA[M, 

Clerk . 
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15 In the Supreme Court of the District of Columbia. 

Law. Xo. 83,798. 

B. Elizabeth Timberlake, Plaintiff, 

vs. 

J. Raymoxd Nuxax, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before 
Mr. Chief Justice Wheat and a jury duly empowered and 
sworn to try the issues herein, which trial began on March 
13,1935, and thereafter was found, proceeded with B. Eliza¬ 
beth Timberlake, plaintiff herein, being first duly sworn, 
testified on her own behalf, on direct examination, in ob¬ 
ject as follows: That she went to the Mayflower Club 
February 11, 1934, at 12:30 or 1 o’clock A. M., saw Ray 
Nunan, defendant, he invited her to ride home; she ac¬ 
cepted the invitation; about 3 o’clock A. M., when they got 
into the Nunan car, made a U turn on Connecticut Ave. 
turned south, Mayflower Club was in the twelve hundred 
block of Conn. Ave., could not state approximate speed of 
the Nunan car in miles per hour but were going fast, re¬ 
quested defendant to drive slower and that he slowed down, 
defendant started to turn into DeSales Street, the plain¬ 
tiff requested him to keep on down Conn. Ave. and make 
a turn at Eye Street, which defendant did, defendant ran 
headlong into a beacon light on the safetv zone, the light 
was lit; that after the defendant turned back from the De- 
Sales Street he picked up speed, plaintiff again reminded 
defendant that he had promised to go slower, before he 
had a chance to slow down really he hit the beacon light, 
does not remember anything after that. When witness left 
Mayflower Club it was clear, snow piled in the gutters and 
cleared off in the lane of traffic, it was cold, that there were 
no obstructions in front of them. Witness lived at the 
Gordon Hotel, 16th and Eye Streets, N. W. After the ac¬ 
cident the next the witness rememebered was in the Emer¬ 
gency room of the hospital. Does not know what time it 
was, remained in the hospital approximately three weeks. 
Two bones were broken in the right foot, cut on the right 
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side of forehead, has scar, cut under the chin, ^mall scar, 
cut on nose, several stitches in cut on forehead, hnd couple 
under chin, foot swollen. The last part of her time 
16 spent in the hospital was spent in a wljeel chair. 

She left the hospital on crutches to return to her 
home, employed Dr. Jeffries, Jeffries called in D^. Piggott. 
He- foot had been placed in a cast at the hospital. At the 
time of the accident plaintiff was working in a branch of 
the Farm Credit. She went back to the office 1[wo week- 
after she returned home from the hospital. jShe used 
crutches for several months. Foot still in cast jwhen she 
returned to work. Whereupon the following occurred: 

Q. Why did you return to work so soon is youjwer- still 
on crutches? 

Mr. Smith: I object. 

The Court: Overruled. 

Mr. Smith: Exception. I don’t think that is j material 
at all, why she should have returned to work at that time 
or any other time. 

Mr. Wood: We are claiming a loss for earning, Mr. 
Smith. 

The Court: Why did you go to work—was that the ques¬ 
tion? 

Mr. Wood: Yes. 

The Court: Very well. She may answer it. 

A. I returned to work because I had no leave coming. 
They couldn’t carry me any further. I had to be at my 
desk. I had work to do. I was making up book^, special 
books of account there that no one else had anything to do 
with. (15&16.) j 

The plaintiff had leave of four weeks and lost t^o weeks 
pay, that she returned to work about the 17th of March 
and used crutches until May 10. The cast was on the foot 
about six weeks, that her salary was $1,260.00 a year, with¬ 
out the reduction. Plaintiff started using her chne May 
13, witness w net to her home in the middle June at West- 
field, New Jersey. Witness changed her testimony] to show 
that she went home the first of August and that she stayed 
there untiL the last of October. Witness was very nervous 
was the reason she went home, did not receive any pay 
during that time. Was home approximately three months, 
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received some medical attention while at home, purchased 
Ground Gripper Shoes at the request of the doctor. Wit¬ 
ness still very nervous. Witness is now working, started 
the middle of November, 1934. 

Whereupon the following occurred: 

17 By Mr. Wood: 

Q. State whether or not vou received anv damage to vour 
wearing apparel in that accident and as a result of that 
accident? and if so, what? A. My shoes were torn, my 
dress was ripped and stained; and my hat was torn. 

Q. Were you able to wear the shoes after the accident? 
A. Not except that I cut the front of the toe down and 
used them around the house. Thev weren’t anv good 
to me. 

Q. What did they cost you originally? A. Bought Oct., 
1933, Cost Dad $15.00 for them. 

Mr. Smith: I object. 

The Court: On what grounds? 

Mr. Smith: It is not the proper way to show the value 
of the shoes. 

The Court: I overrule the objection. 

Mr. Smith: Your Honor will allow me an exception. 

The Court: Yes. It has got to be followed up by how 
old the shoes were. 

Mr. Wood: Certainly. (25&26.) 

Shoes damaged in the accident were purchased in Octo¬ 
ber, 1933, by her father, but were not worn very much, her 
coat was stained, dress completely ruined. 

Whereupon the following occurred: 

A. It was bought the same time as the shoes, just before 
I came down in October. 

Q. What type of dress was it? A. A blouse and skirt. 
The skirt was torn but the blouse was onlv stained. 

Q. What was the cost of that- 

Mr. Smith: I object for the same reason. 

The Court: Overruled. 

Mr. Smith: Exception. 


J. R. NUNAX VS. B. E. TIMBERLAKE. 


I 


15 


i 

Q. (continued:)—blouse and skirt? A. I had had the 
skirt made. It cost me approximately $20.00; and 

18 the blouse was $12.00. I paid $5.00 for the woman 
to make it and the rest was the material. (27.) 

Whereupon the following occurred: 

A. Yes. I said they cost Dad that. I didn’i pay for 
them. 

Q. Will you state what, if any, other wearing apparel 
was injured? (28.) | 

Mr. Wood: If the Court please, we have quite ja number 
of bills here. Those that are unpaid and those! that are 
paid. I suggest that counsel on the other side | can look 
them over at this time. If they want to agree on them, 
then we will not have to introduce each one. Dp vou ob- 
ject to these, Mr. Smith? 

Mr. Smith: Yes. 

Mr. Wood: He objects to all of them. I suppose we will 
have to offer each one of them. 

Mr. Smith: I am objecting to them on this grojind. On 
the ground that is not the proper method of proving your 
expenses in this case. 

The Court: What are they? 

Mr. Smith: Just a bunch of bills. Now, the inan who 
renders those bills should testify as to the services he ren¬ 
dered, the value of that service, so we would ki^ow what 
these bills cover. An account rendered for $119.00 is not 
a method of proving that loss. 

Mr. Wood: I was well aware of the fact that|handing 
the list of bills to Mr. Smith is not the usual procedure. I 
did it to conserve time. I can introduce each one, and she 
can say what they are. 

The Court: That is what you will have to do. 

Mr. Smith: My objection to the bills is that the bills 
should be testified on not by this lady but by the man who 
rendered the bill as to the fairness and justice and the 
amount that they should be, whether the services were 
worth that amount. Simply to say that I paid a 

19 bill of $150.00 doesn’t mean anything. I mi£ht have 
been stuck for that amount. 

Mr. Wood: It means something if the witness states what 
they are for. 
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The Court: What are tkev for? 

* 

Mr. Wood: Hospital bills, doctors’ bills, X-rays, special 
shoes, medicines, maid services, all incidental to these in¬ 
juries. It has been proven this way a thousand times. 

The Court: I think the doctors’ and hospital bills are ad¬ 
missible and the X-rays. I don’t know about the other ones. 

Mr. Wood: The maid services—of course we can ask cer¬ 
tain questions as to the necessity for the services. 

The Court. Go ahead. 

Mr. Smith: You will allow me an exception. (29, 30, 31.) 

Whereupon the witness testified as to her hospital bill 
which has not been paid. 

Whereupon the following occurred: 

Q. Has that been paid yet? A. No, sir, it has not. 

Mr. Wood: Do you object to that one? 

Mr. Smith: I object. The proper way to prove it is for 
the hospital to show the value of that service. 

The Court: Overruled. 

Q. What is the amount of that bill? A. $119.05. 

Mr. Wood: We offer this in evidence as Plaintiff’s Ex¬ 
hibit #1. 

The Court: How long were you in the hospital? 

The Witness: The 11th of February and I left on the night 
of the 28th. 

The Court: I thought you said three weeks. 

The Witness: The morning of the 11th until the night of 
the 28th. 

Mr. Smith: Sixteen days. 

The Witness: Seventeen days. 

Q. W-ere were you in the Emergency Hospital, in 
20 a room or ward? A. I was in the ward at first. I was 
so nervous I was moved. 

Q. Where were you moved to? 

Mr. Smith: I object; and we have gotten at the very thing 
that I objected to. 

The Court: The question is where she was moved to? 

Mr. Smith: That is just exactly the thing, that shows the 
vice of this method of proving this. 

The Court: What is the vice in the question, where were 
vou moved to ? 
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Mr. Smith: The whole proceeding, going into things the 
hospital did. They should be here to testify. 

The Court: I overrule the objection. 

Mr. Smith: Allow me an exception to that rulihg. 

A. I moved to a private room. j 

Q. And stayed there until you left the hospital \ A. Yes. 

■ 

Mr. Wood: We offer bill of the Emergency Hospital, 
dated May 1, 1934, in the sum of $119.05, as Plaintiff’s Ex¬ 
hibit #1. 

Mr. Smith: Subject to mv objection and exception. (32- 
33.) 

Q. How many exposures were made each tiihe? How 
many plates were taken? A. I know three were made the 
first time. I don’t know whether there were tw<j> or three 
the last time. 

i 

Mr. Smith: If your Honor please, I don’t want to run up 
the record but I do want to reserve my right of objection 
and exception along the lines I have indicated, and pointing 
out to Your Honor that this is a sample of wha,t I mean. 
This lady does not know whether there were three negatives 
or more. | 

The Witness: You never have X-rays for less thpn $10.00. 

Mr. Smith: That ought to go out. 

The Court: Yes, that ought to go out. I liave| had con¬ 
siderable testimony taken before me as to the cost of 
21 X-rays. We have it here almost every day. 

Mr. Wood: I offer this bills dated April 1,1934, to 
Doctors Groover, Christie and Merritt, in the sum of $20.00, 
as Plaintiff’s Exhibit #2. (35.) i 

A. That is Dr. Jeffries’ bill to date. 

Q. Dr. Jeffries was your- A. Physician. 

Q. Immediately after this accident occurred? j A. Yes, 
sir. 

Mr. Wood: Do you object to this one also? 

Mr. Smith: Yes, sir. 

Mr. Wood: Does the Court give the same ruling? 

The Court: Yes. 

Q. What is the amout of that bill? A. $90.00. 

Q. Is that bill to date ? A. Daily visits made until I went 
home and visits since I returned. 

Q. Is it to date? A. Yes, sir. 

3—6524a 
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Mr. Wood: I offer the bill of Dr. Joseph Arthur Jeffries, 
dated March 11,1935, in the sum of $90.00 as Plaintiff's Ex¬ 
hibit ir4. I might say at this point, if the Court please, 
we had expected this witness to be in the city and he is not 
in the city at this time. However, we will explain through 
the other physicians. 

The Court: It might be that will have to be excluded. It 
is a pretty good-sized bill and covers quite a period. We 
have not had much testimony as to this particular doctor. 

Mr. Wood: That is why I made the explanation to the 
Court. We subpoenaed the Doctor, but he left town before 
the subpoena was served. We hope to prove the reasonable¬ 
ness of this bill through Dr. Piggott. I think in view 
22 of that fact we ought to ask a little more detail of this 
witness. 

Q. Do you know of your own knowledge, Miss Timber- 
lake, approximately how many times Dr. Jeffries visited 
you? A. Dr. Jeffries visited me every day in the hospital 
and he visited me daily after I left the hospital for some 
time and then graduallv everv other dav, and then everv 
few days as I began to feel better. 

Q. They were all out of office visits either to the home or 
the hospital? A. Yes, sir. 

Q. None were at his office? A. Yes, that is true with the 
exception of the last one. I went down to his office. 

Q. Can you g}ve us how many that would total? A. No. 

Q. Approximately, as near as you can recall? A. I 
couldn't say approximately. It was daily while I was at the 
hospital, and that was seventeen days, and daily for a month 
or so: I couldn’t sav definitelv. 

7 V •' 

Q. Was it more or less than thirty times? A. More than 
thirty times. 

Mr. Wood: If the Court please, the bill is for $90.00. Most 
of the visits were out of office visits. I call the attention of 
the Court to the fact that it is almost common knowledge that 
the cost of visits out of office- 

Mr. Smith: You are not testifying. 

Mr. Wood: I am not trving to testify, Mr. Smith. 

The Court: Go ahead. 

Mr. Wood: I offer this as Plaintiff's Exhibit #4. (37- 

39.) 
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Q. What did that nurse attend vou for? A. |Mv sister 
called her in because I was so bad she thought I should 
have a private nurse through the night to see that I was all 
right. 

23 Q. Was it because of the injuries you Received in 
this accident? A. Yes, sir. 

Mr. Wood: Do you object to this also? I 

Mr. Smith: Yes, sir, on the same ground arid for the 
same reasons. 

Q. Has that been paid? A. Yes, that has tjeen paid. 
(40.) j 

Q. I hand you this and ask you what this is. jL This is 
the nurse I had one night when I was feeling worbe. I had 
a nurse during the night. 

Q. The same nurse or a different nurse? A. Aj different 
nurse. I couldn’t get Miss Williams. She was op another 
case. 

Q. Was that still in the hospital? A. Yes. 

Q. Because of the injuries sustained in this accident? 
A. Yes. 

Q. What is the amount of it? A. Six dollars. 

Q. Has it been paid? A. Yes. 

Q. By whom? A. I paid it. 

Mr. Wood: I offer this in evidence as Plaintiff’s Exhibit 
#6, the bill dated February 15, 1934, for nursing service 
rendered by Ruby Grimes. 

Mr. Smith: Subject to objection and objection, j (41.) 

A 

A. That is the nurse that took me home the night I left 
the hospital. Miss Snyder is the nurse that went back to 
the hotel with me the night I left the hospital. 

Q. Back to where you lived? A. Yes, sir. j 

Q. For what did she attend you? A. I was on 

24 crutches and had never used crutches before. I had 
to have some one with me. 

Q. Did you live with any one here in the city? A. No. 
Q. Was it because of the injuries you received in this 
accident? A. Yes. 

Mr. Smith: You are leading again. I don’t like to keep 
objecting to leading questions. 

The Court: That isn’t so bad. 
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Q. What is the amount of that bill, and state if it has 
been paid and if so, by whom? A. Six dollars, dated March 
1, and I paid it to Miss Snyder. 

Mr. Wood: Loffer that in evidence as Plaintiff’s Exhibit 
#7 over the same objection and with the same ruling. 
(42.) 

Q. How much was that bill? A. $15.00 for three visits. 
I had mv foot bound. It was still swollen at that time and 
needed support. 

Q. Is that paid or not, and if so, by whom was it paid? 
A. Dad paid it on December 18. 

Q. You- father paid that? A. Yes. 

Q. For you? A. For me, yes. 

The Court: Did she say her father paid it? 

Mr. Wood: Yes. 

Q. Do you expect to reimburse your father for this? 

Mr. Smith: I object. 

A. I hope to. 

The Court: What is that? 

Mr. Wood: It is a bill rendered this young lady which her 
father paid. What I want to know is if she is indebted to 
her father for that amount. 

Q. Do you expect to pay this back to your father? A. I 
hope to. 

25 Q. You hope to? A. I expect to as soon as I am 
able. 

Mr. Wood: I think it is proper to go in under these cir¬ 
cumstances. 

The Court: The question is not primarily what these serv¬ 
ices were. The question is the damage this young lady sus¬ 
tained. It is not like a suit by a doctor for services ren¬ 
dered against a patient. 

Mr. Wood: We will withdraw this one bill. 

The Court: She was injured and the expenses to which 
she was put arq necessarily a part of it. That is rather 
questionable. 

Mr. Wood: We will withdraw this last bill and limit it to 
what she paid or is obligated to pay. 
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Q. At the same time, this seems to be an X-i^av at the 
same place. Was that paid by you? It is marked 1 ,paid. A. 
Yes. * | 

Q. Paid by you? A. My father paid it. ' 

Q. Your father paid that. I hand you this an^ ask you 
if you can tell us what that is? A. That is Dr. Madigan’s 
bill for—a bill for Dr. Madigan, Farragut Medical Build¬ 
ing in Washington, for X-rays. 

Q. What is that for? A. It is for X-rays taken February 

12 . 

Q. What year? A. 1935, this past February. 

Q. He is an X-ray specialist, is he? A. Yes, 

45.) 

' # | 

Q. What is that? A. That is for ground-gripper shoes. 

$10.00. I bought them April 28. j 

Q. Were these shoes prescribed by your physician? A. 
Dr. Piggott. j 

Q. What is the amount of that bill? A. $10.00. 
26 Q. Has it been paid or not? A. Yes, 1 paid it. 

Mr. Smith: Same objection. 

Mr. Wood: I offer this in evidence as Plaintiff’s Exhibit 
#9. (46.) 

Mr. Smith: I move that all the testimony regarding these 
bills, all of the bills offered in evidence be stricken from 
the Record because it is not the proper method to prove the 
bill, which should be proven by the people who [rendered 
the-, who should testify as to the services rendered and the 
value of that service. 

The Court: Motion is overruled. 

Mr. Smith: Exception. 

The Court: It is now three o’clock. We will! adjourn 
until tomorrow morning at 10:00 A. M. (47) 

Plaintiff testified she was obliged to use taxicabs to get 
to and from the office, did not keep any record of th(f amount 
used for taxi hire, some days did not go to work at all, foot 
was to- painful, cannot say how long she was off, thinks that 
the cab hire was approximately ten or eleven dollars, could 
not work because of her nervous condition. j 

Whereupon the following occurred: j 

Q. What was your approximate loss for thope three 
months you were home and could not work? 
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Mr. Smith: I object. If there was a loss, it is susceptible 
of actual proof by record. 

Mr. Wood: If the Court please, the best evidence is from 
the witness who was receiving compensation and the jury 
after all are the judges whether it is reasonable. She says 
she had to remain away from work and she has said what 
her salarv was. 

The Court: She can testify how long she remained away 
from the work and if she knows she can testify the pay she 
did not get. 

Mr. Wood: I suppose we can leave that to a mathematical 
calculation, getting so much and did not work those three 
months but if she knows her salary she can say approxi¬ 
mately how much she lost in those three months. 

27 The Court: It is susceptible of actual accuracy but 

I don’t think it is necessary. 

* 

Mr. Wood: I don’t think so in this type of case. 

Mr. Smith : There is an actual record susceptible of being 
produced in court and it is undoubtedly the best evidence. 

Mr. Wood: I think, if the Court please, Mr. Smith makes 
a mistake in the proof of bills in cases not like this. This 
is a question of loss of earnings and damages. 

The Court: I think so. It does not have to come down 
to a dollar or two. 

Mr. Wood: Exactly. It is an unliquidated claim. The 
jury are the judges of whether it is reasonable or whether 
thev want to consider it at all. 

The Court: She may approximate it. Do you know just 

how much was taken out of vour salarv while you were ill? 

• •> • 

The Witness: 1 lost three months and it was $96.00 a 
month. 

Q. You state!you returned the last part of October. You 
are not quite sure what day? A. I returned the twenty- 
fourth. 

Q. You did not return to work immediately? A. I did not 
start work until November 14. 

Mr. Smith: Your Honor will allow me an exception. 
(52-53) 


She employed a maid who got her breakfast, run her 
bath, paid her about $9.00 per week, employed her alto¬ 
gether about nine weeks; got breakfast, run her bath, helped 
her so she would not slip. Witness is still buying bromides, 
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haliver capsules, approximate cost of medical bandages and 
supplies was $36.00. Although there was no record kept 
of it. Witness testified that defendant was goingjfast, could 
not testify the number of miles per hour, about tjiirty miles 
or more and that he slackened speed after hej had been 
spoZen to by plaintiff when he turned out frojn DeSalle 
Street, stated he did so at the suggestion of witness. Wit¬ 
ness suggested when she realized that he was goijng to turn 
into DeSalle Street, that it would be better to go down to 

7 C 5 

Eye Street and as he pulled about started to pick! up speed. 
The loading platform struck was just below the j\layflower 
Hotel. Was struck at the north end on thej west side 
28 of Conn. Ave., no cars or vehicles of any isort were 
in front of them at the time. Defendant did not 
apply his brakes but witness believes that the defendant 
had chance to turn right before striking the platjform. 

On cross-examination, the witness testified tlntt she ar¬ 
rived at the Mayflower Club between 12:30 and jl o’clock, 
that the place is run by a man by the name of G|oldsmith, 
that they sold drinks, that it was a club, that she vjent there 
to meet a man named Jones. Mr. Jones did not 'arrive at 
the Club and she joined Mr. Nunan at the Club. She had 
had no drinks prior to Mr. Nunan’s coming to her table, 
admits she had a drink about one o’clock with Mir. Nunan, 
that she stayed there from 12:30 to 3 or 3:30 without buv- 
ing anything to eat or drink, that she just sat at the table, 
that she left the Club with Mr. Nunan, did not notice 
whether or not the streets had ice or snow on tl^em, that 
this occurred at the end of the nasty ice and snow storm. 
Testified that before that she could not testify ^s to the 
speed of the car, but only that it was going fast, [that she 
requested the defendant to slow down and that he did. De¬ 
fendant slowed down before they got to DeSall^ Street. 
Witness cautioned him before they got to DeSall^ Street, 
cautioned him twice. Did not do anything else ini connec- 
tion with the driving of this car. After the accident wit¬ 
ness was taken to the hospital, that the office in wjiich she 
had been employed in the Farm Credit was broken up 
June 15, and transferred to Memphis, Tenn., and hjer posi¬ 
tion then was abolished, that from June 15 until November 
14, 1934, she was not connected with the Government, that 
she was paid by the Government up to June 15, that from 
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June 15 to November 14, she was not employed by the 
Government, and had no connection with it whatsoever. 
A day or two after the accident witness made a statement 
in the hospital which was written down by Mr. Quinn and 
signed bv the witness. Statement was made in the hos- 
pital. She glanced through it before she signed it, there 
was written above her signature, “I have read the above 
statement and the same is true and correct to the best of 
my knowledge and belief.’’ Witness saw it when she 
signed the statement. 

Whereupon the statement was produced and read to the 
jury as follows: 

Mr. Smith then read Exhibit A to the jury as follows: 

“I live at the Gordon Hotel, Washington, D. C., and 
work at the Department of Agriculture. I am twenty-six 
years of age and unmarried. 

29 “On early Sunday morning, February 11, 1934, 
around three thirty A. M. while riding as a guest in 
the car of R. Nunan south on Connecticut Avenue N. W., 
when for some reason we skidded and hit the light standard 
on the north end of the loading platform at Connecticut 
Avenue and L Street N. W. The next thing I remember 
1 was in Emergency Hospital. 

“The streets were icv and Mr. Nunan was driving care- 

fully on account of the ice. Mr. Nunan was not speeding 

and was driving verv consideratelv. I do not know whether 

there was any one on street or not—in fact, I was really 

paying very little attention. We were on the way to my 

home. Neither mvself or Mr. Nunan were under the in- 

* 

fluence of intoxicants of any sort. 

“I am making no claim on Mr. Nunan except for my doc¬ 
tors until entirely well, hospital, loss of time and I am not 
hiring any attorneys or starting any fights. I cannot pay 
my expenses and I have to have those. 

“I have read the above statement and same is true and 
correct to the best of my knowledge and belief.” 

Dated Februarv 12, 1*934. 

(Signed) ' B. E. TIMBERLAKE. (80-81) 

Witness: 

CAREY E. QUINN. 

Witness denied that the statements were true. Witness 
could not remember whether she told him she lived at the 
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Gordon Hotel or that she had told him that shi worked in 
the Department of Agriculture. Did not kncj>w whether 
she had told him she was 26 years of age, but| finally ad¬ 
mitted that she was. That she told him that ^he was un¬ 
married, that she told him that the streets w^re icy and 
that Mr. Nunan was driving carefully because of the icy 
streets, says she stated that she could not remember 
whether there was anyone else on the streets br not, that 
they were not under the influence of liquor, sk!e told him 
that she was not making any claim. That ^he looked 
through the statement and signed it. That the | gentleman 
who wrote out the statement for her came there with Doctor 
Mankin, a physician. Said she did not remember offering 
Mr. Quinn a cigarette; that she did not tell hi}n that the 
only place that particular brand of cigarette^ could be 
bought was at the Willard Hotel. She was discharged 
from the hospital February 28, stayed at the Gordon Hotel 
for a day and night then moved to London IIa|ll on 13th 
Street, moved from there to the Keystonq, 21st and 
30 Pa. until she went home in August, that she had a 
maid at London Hall and kept that mai^l for two 
weeks, she was living at London Hall when she [went back 
to work, cast was taken off her foot the last day of March 
by Dr. Piggott. I 

On redirect examination the witness testified that she 
went to the Mayflower Club for entertainment, a bite to eat 
and to listen to the music. Witness did not go to (Tennessee 
when the office in which she had been working \Vas trans¬ 
ferred there. Went to work about the middle of [November 
at the Agriculture Department, that a man came ^o see her 
in the hospital, told her that Nunan was in the hospital se¬ 
riously hurt and not expected to live and it would a great 
deal of help for her to sign the statement. 

Whereupon the following occurred: 

Q. Right at that point, did the gentleman, whoever he 
was, agree to pay your medical bills, expenses, et [cetera or 
not? A. Yes. 

Mr. Smith: I object. 

The Court: Overruled. 

Mr. Smith: Exception. 

That the gentleman agreed to pay her expenses^ that her 
signature on the statement is the only thing in Her hand- 

4—6524a 
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writing. The witness stated she had to have needles. Mr. 
Nunan came into the hospital two days later to see her. 

On recross-examination the witness denied what she had 
said in the written statement were not true, that she was 
given an opportunity to read the statement and that she 
signed it. 

Whereupon the following occurred: 

A. That is my signature. 

Q. Knowing the things in here to be untrue- 

Mr. Wood: If the Court please, he has gone into that 
enough. 

The Court: I think vou went into that fully. 

Mr. Smith: Your Honor, this is recross-examination. This 
witness made certain charges tantamount to fraud. I cer¬ 
tainly submit I have a right to examine this witness very 
fully and very carefully about this whole transaction be¬ 
cause she has not only said she signed something she 

m/ O 

31 did not know but something that was not true and 
was false. 

The Witness: I wasn’t going to sue. 

Mr. Smith: And he offered to pay for it. 

Mr. Wood: Now, if I may answer that, first of all Mr. 
Smith introduces the statement and it contains the state¬ 
ment in there that they will pay doctors’ bills and expenses. 

Mr. Smith: No it does not. 

Mr. Wood: Yes it does. 

The Court: No. 

Mr. Wood: “I am making no claim on Mr. Nunan except 
for my doctors until entirely well, hospital, loss of time, I 
cannot pay expenses and I have to have those.” 

The Court: That is verv different from saving it contains 
a statement they agreed to pay. 

Mr. Wood: That is what she says. 

The Court: That is what she says but I understood you 
to say it was in there. The only question is the extent Mr. 
Smith is entitled to go into recross-examination. 

Mr. Wood: He is entitled to meet me on redirect. The 
record will show the same identical question asked on cross- 
examination. 

The Court: Read the question. 

Questions read by the reporter as follows: 
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“Q. Did you sign this statement? A. That islmy signa¬ 
ture. 

Q. Knowing the things in here to be untrue?”! 

The Court: Yes, I will let her answer that. 

Mr. Wood: Exception. 

A. I did not realize what I signed. 

The Court: No. 

The Witness: I did not read it thoroughly. Hje told me 
what was supposed to be in the statement. I took his word 
and signed it. He also told me the man was on|his death 
bed. (101-102-103) i 

32 Q. Did he tell you anything else as an inducement 
to sign this? A. Not an inducement, he di4 not offer 
it as an inducement. He said it would help Mr. Nutnan. The 
last thing I remembered about Mr. Nunan wa^ his face 
covered with blood. I thought he was dead. 

I 

I 

Mr. Smith: I am not asking about that. 

Mr. Wood: He has asked this question about nve times. 
I object to it. 

The Court: I sustain the objection. 

Mr. Smith: Exception. 

Q. That was not stated to you as an 
signing this statement? 

Mr. Wood: I object to that. 

The Court: I sustain the objection. She had already 
answered that it was not. 

Mr. Smith: Now, I want to ask this question and give 
your counsel a chance to object. 

Q. Would you have signed this statement whether those 
representations were made to you or not? 

Mr. Wood: I object to that. 

The Court: I will let her answer that. 

A. I would not have signed anything that I knfew to be 
untrue as those statements in there but I would have done 
as much as I could to help Mr. Nunan. Under thode condi¬ 
tions I would have said there I would not have brought 
claim against him if it would have helped him any. I would 
not have signed anything to be as untrue as those state¬ 
ments are. 


inducement then for 
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Q. 'Would you say he was driving carefully? 

Mr. Wood: If the Court, please- 

The Court: Objection sustained. 

Mr. Smith: Exception. (105-106) 

Her services with the Government were terminated June 
15 and she stayed in Washington until the first of August, 
she then went home and spent nearly three months, that she 
went to New York and tried to get a position, that she 
33 knew when she came back to Washington that she 
could get a position. 

On redirect-examination witness testified that the party 
in the bed next to her in the ward was about the distance 
from the witness stand to the rail from her. 

Whereupon S. L. Blundal was produced as a witness on 
behalf of the plaintiff and after being duly sworn testified 
that she was employed at the Emergency Hospital as a re¬ 
cording librarian and produced certain records of the hos¬ 
pital. Those records were prepared by the doctors, nurses 
and internes in charge of Miss Timberlake’s case, all of 
which records were rejected by the court, except to show 
length of time. 

Whereupon Alexander B. Moore was produced as a wit¬ 
ness for the plaintiff, and after being sworn, testified that 
he is in charge of the X-ray department of the Emergency 
Hospital, testified that the X-rays were the right foot and 
ankle of the plaintiff. First pictures were taken February 
12 and the second February 19, whereupon the pictures were 
admitted in evidence. Witness testified that the pictures 
were made under his direction, that the pictures of the 12th 
showed a fracture of the distal end of the second and third 
metatorsal bones. Metatorsal bones is one that connects 
with the toe in the foot. That the charges for said X-rays 
were $20.00, that it had not been paid. 

Whereupon Br. John B. Piggott, a lawful witness on be¬ 
half of the plaintiff was produced and sworn, testified that 
he was a practicing physician in the District of Columbia, 
that he first became acquainted with the plaintiff on Febru¬ 
ary 11, 1934, at the Emergency Hospital, that Dr. Jeffries 
was not in the City at time of trial, that he found an injury 
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to the right foot and ankle and marked swelling ^nd discol¬ 
oration, did not apply cast at that time, found jan ecchy- 
mosed condition, some brush burns, foot was elevated and 
mobilized, later X-ray disclosed the second and tljiird meta- 
torsal bones were fractured at the distal end, cas|t was put 
on the 17th of February, 1934, cast remained on flive or six 
weeks, was then removed, that the fragments of j the frac¬ 
ture were in a satisfactory position when the cast \yas placed 
on, there was some swelling still present and som^ discolor¬ 
ation. Witness did not prescribe any particular shoe, was 
necessary for the plaintiff to use crutches, plaintiff left the 
hospital on February 28. He saw her at the hospital and 
at home. He went to the hospital practically every 
34 day, seven times in March, four or five times in April 
and three times in May, and others since, sajw her the 
last time February, 1935, found the foot a little! swollen, 
would think that the swelling might cause some pain or dis¬ 
comfort. In addition to the fracture she had minor bruises 
around the knee, lacerations of the left forehead a[nd under 
the chin, which were closed with stitches. Witness did not 
put in the stitches, that there is a scar on her forehead and 
chin. The bruise on the bridge of her nose wa^ a little 
bump, some brush burns, she had two black eyes, j Witness 
would say that it was inadvissable for the plaintiff fo return 
to work on the 17th day of March, that the witness [rendered 
a bill for $110.00 for services which he considered rea¬ 
sonable. 

On cross-examination witness testified that he ipade the 
original examination and found a bruised place on !the foot, 
that he recommended treatment to reduce the swelling, 
which consisted of putting the foot up on pillows ip a fixed 
position and heat applications. X-rays disclosed the frac¬ 
ture, that he had already testified to that they were simple 
fractures, that the soft tissues were injured at the time of 
the accident, that the fractured bones were in good position 
and knit in proper place, at the time the cast was Removed 
the bones vrere fully knit, that the use of the fopt might 
aggravate condition a little bit, might cause a little swelling 
but as to permanent injuries witness did not thipk there 
was any. 

Whereupon the following occurred: 

Mr. Smith: I am trying to get to him what she testified: 
what she did so that he may know that. 
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Mr. Wood: There must not be any mistake about what 
she said. We have the record here. Mv recollection is 
that the young lady, after the cast was removed, used the 
crutches for some time and then started using a cane. 
That is the testimony, and I think Mr. Smith is unfair. 
The Doctor instructed her to use the crutches. The tes- 
timonv shows that. 

The Court: Do you object to the questions. 

Mr. Wood: I object to it. 

The Court: Sustained. 

35 Mr. Smith: Your Honor will allow me an excep¬ 
tion. I think it is onlv fair the Doctor should know 

•> 

what is testified to as to the use of the foot, what she did 
during that period of time, where she went and the amount 
of exercise she 1 must necessarilv have taken so that he 
can form a correct opinion as to just how to answer this 
question. 

The Court: I sustain the objection. 

Mr. Smith: Your Honor will allow me an exception. 

On redirect examination Doctor testified that trauma 
had meant injury to the tissues, witness does not know 
how long after the cast was removed plaintiff started using 
a cane, use of it so as not to tie up the ligaments wmuld be 
all right, away from the fracture there was some swelling 
above the ankle both top and bottom. 

Whereupon the following occurred: 

Q. Concerning her nervous condition at the time you 
saw her at Emergency Hospital, would that have neces¬ 
sitated the use 1 of a narcotic, morphine, and so forth, a 
sedative ? 

Mr. Smith: I object as not proper redirect examination. 
I never asked her anvthing about that. 

The Court: The objection is overruled. Didn’t he testify 
very fully yesterday about her condition? 

Mr. Wood: Yes. I wanted to ask this one further ques¬ 
tion ; that is all I wanted to get. 

Q. Can you answer that? 

Mr. Smith: Have you ruled on the objection? 

The Court: I sustain the objection. 

Mr. Smith: I objected on the ground that it was not 
proper redirect-examination. 
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The Court: Oh, please don’t discuss it. Ij overrule the 
objection. Go ahead and answer the question.) 

(The pending question was read by the reporter, as fol¬ 
lows:) 

“Q. Concerning her nervous condition at ^jhe time you 
saw her at Emergency Hospital, would that l^ave necessi¬ 
tated the use of a narcotic, morphine and so fbrth, a seda¬ 
tive?” answer was absolutely- 

| 

36 Mr. Wood: That is all Doctor. j 

Mr. Smith: No further questions. (144-145.) 

Whereupon Robert W. Hopkins was called is a witness 
on behalf of the plaintiff, and after being duly ^worn, testi¬ 
fied as follows: that he is a member of the Metropolitan 
Police Force, connected with Number 3 Predinct, about 
3 A. M. on February 11, 1934, he was directed to go to 
Connecticut Avenue and L Street to investigate an acci¬ 
dent, he went and made a report, but there \|as no one 
there when he arrived. There was an automobile there 
that had struck one of the concrete abutments,! could not 
tell exactly the position of the automobile, because it had 
been moved. The abutment was on the south I side of L 
Street, does not know the width of the street, thinks it 
about sixty feet from curb to curb, could not givd the width 
of the entire space of both car tracks, there is 'a light on 
the loading platform, the loading platform is! approxi¬ 
mated four feet wide. On arriving at the scene learned 
that the injured people had been taken to the hospital. 
The light beacon was either broken or jarred loose, the 
light was out. The car was damaged a good d^al, street 
dry, weather clear. ! 

On cross-examination witness testified that charges 
against Air. Nunan had not culminated in a hearing at the 
Police Court. I 

i 

Whereupon Miss Ruth Brenner was called as a witness 
on behalf of the plaintiff and after being duly sw<irn testi¬ 
fied as follows: she lived at 1300 Benton Street, Northwest, 
and she was in Emergency Hospital February 12, 1934. 
in a word, and she knows Miss Timberlake, became ac¬ 
quainted with her when they brought her into the hospital, 
that day, and never knew her before, and is no relation to 
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her, indicated!how close her bed was from the one occupied 
by Miss Timberlake, and she heard a conversation between 
Miss Timberlake and a man who came to see her, could not 
remember the, name, identified Mr. Quinn as the man that 
he came in on February 12. 

Whereupon the following occurred: 

Mr. Smith: Your Honor, I object. This is saying some¬ 
thing that Mr. Quinn said; that is contradicting Mr. 
Quinn’s testimony, and certainly this is not the proper 
time to introduce it in evidence. Miss Timberlake has tes¬ 
tified to certain things which she says happened. They 
have not been disputed as yet. They may or may not be. 

Certainly, I do not see any point in attempting to 
37 prove what Miss Timberlake said when the defend¬ 
ant has not vet been on to attack the credibility of 
that statement. It may be possible that it may occur later, 
but certainly not at this time. 

Mr. Wood: If the Court please, that is the very reason 
it is otYered. Plaintiff has testified that a certain thing 
transpired and took place. This is in corroboration of the 
plaintiff. It need not be denied yet by Mr. Quinn. The de¬ 
fense has not been put on. The cases hold that third 
parties who overhear a statement may testify thereto. 
She was present on this occasion. It is perfectly admis¬ 
sible on that ground. 

The Court: Of course, statements made by plaintiff as 
admissions- 

Mr. Wood (interposing): I might also add that the ques¬ 
tions propounded to the witness, plaintiff, by Mr. Smith 
identified Mr. Quinn as the man who secured that state¬ 
ment, and the writing is his own writing, except the signa¬ 
ture of the plaintiff, who admitted that it was her signa¬ 
ture. Here is a witness who was there on that occasion. 

The Court: I am inclined to think it is admissible inas¬ 
much as the cross examination of Miss Timberlake devel¬ 
oped the fact that there was a statement made at that time. 
I will admit it. I overrule the objection. 

Mr. Smith: Your Honor will allow me an exception. 
(159-160) 

Witness heard plaintiff offer Mr. Quinn a cigarette, that 
it was some special brand, he accepted the cigarette, the 
witness started to listen to them. Mr. Quinn said that 
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Nunan was in a serious condition in Georgetown Hospital 
not expected to live, Quinn wrote down things Ivhich Miss 
Timberlake told him in the hospital and Miss 'jfimberlake 
signed it, he was there quite a while. He told he}- that Miss 
Timberlake’s hospital bill and expenses woultjl be paid. 
Miss Timberlake’s foot was in bad condition and they had 
given her something to ease the pain, apparently a hypo¬ 
dermic. 

I 

l 

On cross-examination, witness testified that stye saw Mr. 
Quinn when he came into the room, but could not say 
whether there was anyone with him or not, whai attracted 
her attention was Miss Timberlake telling Mr. Quinn that 
it was a special brand of cigarette, it could only be 
38 bought at the Willard Hotel she did nofj hear the 
plaintiff tell Mr. Quinn where she worked or how 
old she was or that she was unmarried, she diet hear her 
he 11 him that she was a guest in Mr. Nunan’s ca}*, that she 
further told Mr. Quinn that the car skidded, that the streets 
were icy and that Mr. Nunan was driving carefully because 
of the ice. Mr. Nunan was not speeding, that there was 
no body on the street, that the statement that Njtr. Nunan 
was driving carefully was perfectly clear and distinct. Mr. 
Quinn did not force her to answer the questions. Witness 
could not tell when Miss Timberlake left the ward. Wit¬ 
ness never saw the defendant, Nunan. Quinn dip most of 
talking, asking question- and plaintiff answering them. 

I 

Whereupon Frank J. Adams was called as a witness for 
the plaintiff and after being sworn testified as fellows: 

That he is a private assigned to the third precinct of the 
Metropolitan Police Department, and on February 11,1934, 
was patrolling his beat, did not receive any instructions to 
investigate accident at Connecticut Avenue and L Street, 
but did investigate the scene of the accident with Officer 
Hopkins, got there about five o’clock in the mortying, saw 
the end of the street car loading platform smashed and 
piece of the platform smashed and some concrete damaged. 
The light in the beacon was on, that it was knocked down. 
Witness did not see an automobile there but did see one 
near the curb, did not remember seeing any damage to the 
automobile at the curb. Witness then went to Emergency 

5—6524a 
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Hospital. Witness was at the hospital when he saw Of¬ 
ficer Hopkins. 

Whereupon the following occurred: 

Q. Officer, what is the width of Connecticut Avenue, just 
above L Street at that location? A. Approximately- 

Mr. Smith (interposing): I am making the same objec¬ 
tion to this, that accurate proof can be obtained. 

The Court: Of course, if the accurate distance from curb 
to curb was an issue in the case, that rule would be right. 

Mr. Wood: Exactly. 

The Court: I do not think it is, and I think it is collateral. 
I think he can testify and give the approximate width. 
That is all we really want to know. I will overrule the ob¬ 
jection. 

Mr. Smith: Your Honor will allow me an exception ? 

The Court: Yes. 

39 Witness could not sav exactlv but about 75 feet 
from curb to curb, about 15 to 20 feet to the outside 
of the loading platform, plenty of room for an automobile 
to go down between the car tracks. 

Whereupon Alvin A. White was called as a witness on 
behalf of the plaintiff and after being duly sworn testified 
that he is employed in the Treasury Department, February 
11, 1934, in the Crop Production Loan of the Division of 
Farm Credit, that Miss Timberlake was employed under 
his supervision, keeping a special set of books. Miss Tim¬ 
berlake’s absence from work started in February, returned 
to work March 15, at that time she was on crutches and her 
foot was in a cast. 

* 

Whereupon the following occurred: 

Mr. Smith: Just a minute. I would like to ask a question 
or two, here. 

Mr. Wood: Go ahead. 

Mr. Smith: There is a definite record of all these absences 
from work, is there not? A. Yes, sir, there is, I presume. 

Mr. Smith: I object, unless the records are produced. 

Mr. Wood: Why, here is her immediate superior. She 
was under his supervision. 
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The Court: He can testify, of course, as to yhat he is 
testifying now. But if you want to find out the qxact days, 
you can get the record. 

Mr. Wood: We do not need any corroboration of that. 

! 

Q. After she did return, after March 15th, or you say in 
that neighborhood, vou saw her every dav. Did she work 
regularly after that, or not? 

A. No, sir. 

Mr. Smith: That is what I am objecting to, because there 
is a record of all that and it ought to be produce^. 

The Court: I will overrule the objection. I think it is a 
fair question. 

Mr. Smith: Your Honor will allow me an exception, and 
my reason for that is that this is an effort! to prove 
40 loss of pay as a result of of this accident; and that 
there is an accurate, complete record of 'what she 
lost, the time she lost and all that. I object to it ajid to get¬ 
ting somebody else’s memory. 

Mr. Wood: I am not offering this testimony for|this pur¬ 
pose. It is being offered for the purpose, mainly^ to show 
what her condition was when she went to work, what it was, 
and how long it lasted, and so forth. 

The Court: Oh, all right; go ahead. 

(The pending question was read by the reporter, as fol¬ 
lows:) 

“Q. After she did return, after March 15th, or you say 
in that neighborhood, you saw her every day. Did she work 
regularly after that, or not?” 

A. No, sir. 

Q. Of course, she reported each morning that she did 
come to work? You were her chief, were you not? A. Yes, 
sir. 

Q. What was the regularity of her work from that time 
on? 

■ ! 

Mr. Smith: The same objection and the same rdason. 

The Court: I overrule the objection. 

Mr. Smith: An exception, please. 

A. Oh, I should say-(hesitating) 
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By Mr. Wood: 

Q. You should say what? Will you answer it, please? 
A. I could not say definitely, but I should say she lost from 
one to two days a week for quite some time after that. 

Mr. Smith: I move that go out, for the reason that it is 
susceptible to accurate proof by record. 

The Court: I will overrul- the objection. 

Mr. Smith: Your Honor will allow me an exception. (184- 
186.) 

■Whereupon the following occurred: 

The Court: Tell us about her work, whether she worked 
regularly or did not work regularly. How many days a 
week did she work? 

The Witness: She did not work regularly. She would 
report for duty some days and work possibly three 
41 or four hours, and would come to me and say she 
was suffering pain from her injury. 

Mr. Smith: That is objectionable, what she told him. 

The Court: No, I think that is all right. 

Mr. Smith: Your Honor will allow me an exception to 
that. 

The Court: Yes. Then did she ask to be excused? 

The Witness: She asked my permission to be excused 
from her duties then for the balance of the day. I could 
not say definitely how many times it occurred, but it oc¬ 
curred on quite numerous occasions. (187-188.) 

Whereupon the following occurred: 

Q. (continuing)—whether you could tell from that obser¬ 
vation how much pain she had. 

The Court: What was her appearance. 

Mr. Wood: Yes. 

The Court: On those occasions. 

A. Well, she appeared to be suffering from pain. She 
worked in my immediate office, right near me where I could 
observe her. 

Mr. Smith: I move that that go out as improper testi¬ 
mony, that he cannot possibly know. 

The Court: Overruled. 
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Mr. Smith: Your Honor will allow me an exception? 

The Court: Yes. (188) j 

! 

Whereupon the following occurred: 

Q. After the accident when you first saw her, Mjarch 15th, 
and thereafter up until say, May, did you have jan oppor¬ 
tunity to observe her physical condition and apfoearance? 
A. Yes, sir. 

Q. After observing it, tell us what you saw and did ob¬ 
serve. 

Mr. Smith: I object to that. That is callirig for an 
opinion about something which he could not knowl 

The Court: Overruled. Tell us what vou observed about 
her condition. 

Mr. Smith: Your Honor will allow me an exception. 

The Court: Yes. 

i 

A. She seemed to be in a very nervous |state and 
42 really, in no — to be in the office at all. 

Mr. Smith: I move that that go out. 

The Court: Overruled; denied. 

Mr. Smith: An exception. (189-190.) 

i - 

Whereupon Mrs. Hattie P. Timberlake was called as a 
witness on behalf of the plaintiff and after b^ing duly 
sworn testified as follows: that she is the mother of the 
plaintiff, that she learned after February 11, that jhe plain¬ 
tiff had been injured, matter of fact, learned about it the 
first of April, witness lives at W 7 estfield, New Jersey, said 
she saw her in April, the plaintiff had lost some flesh. 
Plaintiff was always high-strung, prior to the accident she 
weighed approximately 140 pounds, her health generally 
good. She had gained some weight after she had j seen her 
in April, when she next saw her. That the plainjtiff went 
home and stayed there about three months, that] she im¬ 
proved a little, picked up some weight. 

On cross-examination witness testified that the second 
daughter was in 'Washington in 1934, that the daughter 
lived with the plaintiff at the Gordon Hotel, and was stay¬ 
ing there with her at the time of the accident. 

Thereupon the plaintiff announced its case closed and de¬ 
fendant moved for a directed verdict on the ground that the 
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Bv Mr. Wood: 

Q. You should say what? Will you answer it, please? 
A. I could not say definitely, but I should say she lost from 
one to two days a week for quite some time after that. 

Mr. Smith: I move that go out, for the reason that it is 
susceptible to accurate proof by record. 

The Court: I will overrul- the objection. 

Mr. Smith: Your Honor will allow me an exception. (184- 
186.) 

Whereupon the following occurred: 

The Court: Tell us about her work, whether she worked 
regularly or did not work regularly. How many days a 
week did she work? 

The Witness: She did not work regularly. She would 
report for duty some days and work possibly three 
41 or four hours, and would come to me and say she 
was suffering pain from her injury. 

Mr. Smith: That is objectionable, what she told him. 

The Court: No, I think that is all right. 

Mr. Smith: Your Honor will allow me an exception to 
that. 

The Court: Yes. Then did she ask to be excused? 

The Witness:, She asked my permission to be excused 
from her duties then for the balance of the day. I could 
not sav definitely how manv times it occurred, but it oc- 
curred on quite numerous occasions. (187-188.) 

'Whereupon the following occurred: 

Q. (continuing)—whether you could tell from that obser¬ 
vation how much pain she had. 

The Court: What was her appearance. 

Mr. Wood: Yes. 

The Court: On those occasions. 

A. Well, she appeared to be suffering from pain. She 
worked in my immediate office, right near me where I could 
observe her. 

Mr. Smith: I move that that go out as improper testi¬ 
mony, that he cannot possibly know. 

The Court: Overruled. 
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Mr. Smith: Your Honor will allow me an exception? 

The Court: Yes. (188) 

i 

Whereupon the following occurred: 

Q. After the accident when you first saw her, Mhrch 15th, 
and thereafter up until say, May, did you have an oppor¬ 
tunity to observe her physical condition and appearance? 
A. Yes, sir. 

Q. After observing it, tell us what you saw arid did ob¬ 
serve. i 

■ i 

. i 

Mr. Smith: I object to that. That is calling for an 
opinion about something which he could not know. 

The Court: Overruled. Tell us what vou observed about 
her condition. 

Mr. Smith: Your Honor will allow me an exception. 

The Court: Yes. I 

l 

A. She seemed to be in a very nervous state and 
42 really, in no — to be in the office at all. 

Mr. Smith: I move that that go out. 

The Court: Overruled; denied. 

Mr. Smith: An exception. (189-190.) 

■*» 

Whereupon Mrs. Hattie P. Timberlake was called as a 
witness on behalf of the plaintiff and after be|ng duly 
sworn testified as follows: that she is the mothdr of the 
plaintiff, that she learned after February 11, that the plain¬ 
tiff had been injured, matter of fact, learned abotit it the 
first of April, witness lives at Westfield, New Jersey, said 
she saw her in April, the plaintiff had lost some flesh. 
Plaintiff was always high-strung, prior to the accident she 
weighed approximately 140 pounds, her health generally 
good. She had gained some weight after she had ^een her 
in April, when she next saw her. That the plaintiff went 
home and stayed there about three months, that j she im¬ 
proved a little, picked up some weight. I 

i 

On cross-examination witness testified that thej second 
daughter was in Washington in 1934, that the daughter 
lived with the plaintiff at the Gordon Hotel, and \pas stay¬ 
ing there with her at the time of the accident. 

Thereupon the plaintiff announced its case closed and de¬ 
fendant moved for a directed verdict on the ground that the 
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plaintiff by her own testimony had assumed direction and 
maintenance of the car, directed the speed at which it was 
being driven and the direction in which it was to go and 
the point of destination and that that is the only ground 
of negligence for which testimony has been offered in this 
case, and that the statement signed by the plaintiff and 
which she acknowledges signing specifically states that Mr. 
Nunan was driving carefully on account of the ice, that he 
was not speeding and that one statement or the other is not 
true and can not properly be true, and on the ground that 
testimony was offered over objection of defendant, that an 
offer of compromise was made. 

Whereupon the Court overruled said motion to which an 
exception was duly noted and allowed. 

Whereupon Adolph Hohensee was called as a witness 
on behalf of the defendant and after being dulv sworn testi- 

O w 

fied that on the earlv morning of Februarv 11, he was driv- 
ing south on Connecticut Avenue, that he saw the ac- 
43 cident in question, that he saw the car in which the 
plaintiff was riding prior to the accident, that that 
car almost struck the car the witness was driving and that 
he watched the car careen from one side to the other and 
that the witness finally came to a stop directly opposite 
the Mayflower Hotel, that the car came back almost to the 
curb, that there was some wrangling and fighting going 
on inside the car, that the passenger was hitting on the 
driver, that Nunan pulled over trying to avoid being struck 
and that every time the plaintiff did strike the driver the 
car would swing to the opposite side of the street, that tlie 
witness was subpoenaed by the plaintiff. Witness testi¬ 
fied that he told these facts to Mr. Wood and Mr. Hardy, 
Hardy, counsel for the plaintiff, that after the accident he 
went to the scene of the accident, car was pretty badly 
smashed up, the driver was crumpled up on the front seat, 
the plaintiff was in the back of the car, that he got the plain¬ 
tiff out and put her in another cab. She was mumbling she 
should not do that and that and she knew something was 
going to happen, she said “Oh, I am so drunk/’ waving 
her hands. Witness smelt liquor on the plaintiff. Witness 
told Mr. Hardy, counsel for the plaintiff, about the plain¬ 
tiff’s drinking and Mr. Hardy asked if the plaintiff was 
under the influence of liquor and this witness told him that 
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she was and that he later told Mr. Hardy and ^|r. Wood, 
together. 

On cross-examination the witness testified thajt he first 
noticed the car about half way of the block on Connecticut 
Avenue between N and M Streets and it was not sjoing fast 
or slow, but he judged it was under thirty miles per hour. 
The car almost struck the witness twice. Witness [had diffi¬ 
culty in stopping his car because the streets werd slippery 
with ice, that the Nunan car was zig-zagging. Witness 
could not see through the side windows of the Nunan car all 
the time. He saw the stop light of Nunan’s car g(o on and 
off, but his car did not come to a stop until it s:ruck the 
post, that Nunan then stopped, that he had time to stop, and 
witness imagines could have stopped. The witness testified 
that after Nunan nearly hit him Nunan turned over on 

wrong side of Connecticut Ave. at M Street came back and 
^ m *1 
about the intersection of De Sales Nunan almost hit witness 

himself and then he switched over to the Mayflower Hotel. 
The witness stopped near the R. C. A. Building near the 
curb. Witness came to a stand still, thought he better get 
out of the way. He imagines that Connecticut Ave- 
44 nue is about 110 feet wide at that point. The en¬ 
trance to the Hotel is about 250 feet from the plat¬ 
form. He was going very fast when he went down toward 
the platform. The street car tracks at that place were clear 
and dry, but further over the street was sleety and icy even 
slippery on places on the car tracks. There were no ob¬ 
structions in front of the Nunan car between him! and the 
loading platform, witness did — move until the collision oc¬ 
curred and that occurred about 125 or 150 feet fjrom the 
witness. The reason he paid particular attention to this car 
was because it nearly hit him. The windows in thb Nunan 
car were up. It was a Buick sedan. You could hear some 
shrieking and then some wrangling going on inside, above 
M Street, N. W., but the shrieking he heard was not brakes. 
He was not sure where it came from and later on he figured 
it was coming out of the car. The Hohensee cat* pulled 
over, that is when he saw the light flash, the Nunaif car did 
not come to a stand still. The street was icy and slick, but 
there were little dry spots on the car tracks. The Nunan 
car did not come to a complete stop, but the witness did see 
the stop light flash on and off. The car did slow down and 
started up again, it was not going very fast. Witness did 
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not know Mr. Hardy and stated that he had seen the acci¬ 
dent Mr. Hardy called him told him he got his name from 
the Police records. He went to Mr. Hardy’s office and dis- 
cussed the accident with him. Witness was shown a piece 
of papers on which lines were drawn and asked if he re¬ 
called having ever seen it and he said he had not, that on the 
occasion of the visit to Mr. Hardy’s office, witness said that 
he could not recall on the first visit whether tliev discussed 
every thin- or not. As nearlv as he can recollect he told 
Mr. Hardy that Miss Timberlake was interferring with Mr. 
Xunan when he was driving his automobile. Witness thinks 
that he told Mr. Hardy everything that happened. He did 
not tell Mr. Hardy that there was no ice or snow, did not 
think that he mentioned the word skidding in connection 
with the accident, did not say that the car skidded into the 
loading platform, that the conference occurred he thinks in 
November, 1934, Mr. Hardy’s office in the Transportation 
Building. He was never in Mr. Hardy’s office in the Shore- 
ham Building. He thinks he was in Mr. Hardy’s office 
twice, and he did not call Mr. Hardy, that Mr. Hardy called 
him at his home. He was subpoenaed some time before the 
first of Februarv. Mr. Hardv asked him if he knew about 
the accident and he said “yes”, Mr. Hardv asked 
45 him if he saw’ the accident and he said he did. Did 
not tell Mr. Hardy that wdth his testimony they could 
vdn the case, did not say that if he was guaranteed ten per 
cent of the verdict he would testify on behalf of the plaintiff. 

On redirect examination witness testified that he w’as 
offered ten per cent if he w’ould forget some of the evidence. 

On recross-examination witness testified that the Xunan 
csr w’as smashed up, engine backed, radiator, front bumper 
bent, front wdieels and glass broken, both seats were out of 
position. Witness talked wdth Mr. Smith once, Mr. Quinn 
probably tvuce, talked vdtli Mr. Quinn a day or two after 
Mr. Hardy called him, denied he made a statement in the 
witness room “They will be surprised what I am going to 
testify to,” denied that he said someone was going to pay 
for it and pay will. 

Whereupon Karl J. Hardy was called in as a witness in 
rebuttal and testified that he was a member of the Bar of 
the District of Columbia, that he received telephone call 
January S from Mr. Hohensee that he called Mr. Hohensee, 
made an appointment for 2:30 January 9. Mr. Hardy testi- 
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fied that Mr. Hohensee had told him that he yas a taxi 
driver, stated that the defendant’s attorney hpd offered 
him $1000.00 to forget this case, that Hohensee harked his 
car before the R. C. A. Building and assisted the plaintiff 
out of the car, she was unconscious, asked him afiout speed, 
said he could not testify definitely how fast the car was 
going, that they were zig-zagging dov T n the stijeet, going 
very fast. Hohensee asked witness “Do you think 10% of 
the judgment would be reasonable.” Witness askbd Hohen¬ 
see if he wanted 10% of the judgment. Hohensee said he 
wanted 10% of the judgment, whereupon witness refused 
to give him anything. Hohensee then said case kvould not 
go to trial if lie testified for the plaintiff. Hohensee stated 
that he would not testifv and witness testified tha|t he could 
make him, that he issued a subpoena for January 20, case 
was set for trial at that time for February 14, that before 
the subpoena was issued he talked with Hohense^ a second 
time. Next time he talked with him was March 13, at the 
entrance to the Court House, he said on that occasion that 
the streets were dry and had no trouble stopping, and for 
the first time stated that the plaintiff interferred! with the 
defendant in pounding him with both fists, an(l that he 
never before made such statement. On the occasion 
46 of the conference on March 13, he made no statement 
of this plaintiff’s condition of drunken-ess and never 
had Hohensee stated anvtliing about drunken-es^ until he 
made the statement on the stand. 

On cross-examination the witness testified that Jdohensee 
said Mr. Quinn offered him $1,000.00, stated that fhe state¬ 
ment January 9,1935, that Hohensee was asked specifically 
about the condition of the plaintiff, that Hohensee jhad been 
under constant subpoena since January 20, 1935, qn March 
20, Hohensee told witness that Miss Timberlake interferred 
with the driver and that Mr. Wood was with him when he 
told him that he would not say anything about ^[iss Tim¬ 
berlake’s condition, he made no comment to Holjensee at 
the time about his change in testimony and continued to re¬ 
tain him as a witness. Mr. Hohensee came to his office once, 
at that time his office was in the Transportation Building, 
that he left a message for Mr. Hohensee to call hirii. 

On redirect examination the witness testified that he 
called Hohensee on March 2, to talk with him about his 
testimony and he again called him on March 9. 

6—6524a 
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Thereupon Hose Susser was called on behalf of the plain¬ 
tiff and testified as follows: 

She was employed by Mr. Hardy; on January 8 she re¬ 
ceived a telephone call from a man who gave his name as 
Hohensee and asked for Mr. Hardy and left her phone for 
Hardv to call; he asked if Mr. Hardv was attornev for 
plaintiff; she never met Mr. Hohensee; later received 
another telephone message asking if Mr. Hardy was in; 

that was several davs later. Miss Susser fixes the date of 

% 

January 8 for the reason of the fact that she wrote a memo- 
randum the following dav, does not remember anv other 
call received bv Mr. Hardv that dav or the dav before or 

W V V 

the day after, except as to one call, is not positive as to what 
the telephone call was. She was in the office when Mr. 
Hohensee came to see Mr. Hardv. She said she wrote a 
memorandum of what Mr. Hohensee was supposed to say. 
Mr. Hohensee was not there when the memorandum was 
supposed to have been written. She did not see Mr. Hohen¬ 
see after that. She is still working for Mr. Hardv. 

Mrs. Timberlake was recalled to the stand and on rebut¬ 
tal examination testified as follows: 

On being asked if she remembered anvthing about Hohen- 
see saying, “They will be surprised at what I am going to 
testified about,” her reply to that was that there was a 
lot of discussion about waste of time that he did — some¬ 
body will have to pay and that they will pay well and 
47 did say that they would be surprised at what they 
heard. 

Plaintiff case in rebuttal closed. 

Whereupon IVtr. Hohensee was recalled to the stand and 
on redirect examination testified that he never told Mr. 
Hardy that Mr. Quinn had offered him $1,000.00 to testify 
and did not say that Mr. Partlow had offered him $1,000.00, 
what happened was that Mr. Hardy asked him if $1,000.00 
would interest him, and on the ninth of Januarv he did tell 
Mr. Hardy that Miss Timberlake was leaning on Mr. Nunan, 
and it was at that time that the $1,000.00 matter w~as brought 
up, and that Mr. Hardy knew that from the ninth on. That 
after he put Miss Timberlake in a taxicab and she had been 
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taken to the hospital, Officer Adamas got his name and ad¬ 
dress and telephone number. j 

On recross-examination, witness testified that Hardy 
offered him $1,000.00. Witness said that the onl^ thing he 
could tell was what he had seen and Hardy asked him if he 
could forget it if he made it interesting. Witness asked 
“forget what?” and there was a lot of discussion about 
what he could pay and the amount of the suit and the wit¬ 
ness told him “I have told you what I saw” tljat Hardy 
came around to the Mayflower Hotel and tried [to talk to 
him on different occasions, and tried to get him toj come and 
see him, that Hardy did not know when on the 12tlj of March 
but stopped at the Mayflower Hotel, that on March 12, he 
called his home and his wife told him that a man pad called 
and left a number, wanted him to call it, it was atyout 11:30 
at night, the man wanted to know if Hohensee wbuld come 
down to the Mayflower Hotel, said he had been working and 
was going home. He said he would be in Court the next 
morning because he had been subpoenaed. 

Case closed by both sides. j 

Thereupon the plaintiff submitted the following prayer: 

“The court instructs the jury that if they find from the 
evidence that the plaintiff is entitled to recover, then it be¬ 
comes the province of the jury to ascertain from the evi¬ 
dence whether the plaintiff has sustained any damages by 
way of loss of income as a direct result of the injuries com¬ 
plained of as shown by the evidence, and that in jthe event 
they do so find, they will include in the estimate ot] damages 
such damages as they may find the evidence shows !the plain¬ 
tiff sustained as a result of the injuries sustained ^y her.” 

i 

Whereupon the following occurred: 

The Court: That third instruction I think probably all 
right by striking out that word “special.” j 
48 Mr. Wood: Does Your Honor deny No. 2? 

The Court: Yes. 

Mr. Wood: We note an exception, Your Honor. 

Mr. Smith: Your Honor will give me an exception to 
No. 3? 

The Court: Tell me why. 
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Mr. Smith: For this reason. This prayer gives the jury 
the right to fixi the loss of income. The evidence in this 
case, as Your Honor will recall, in chief of the plaintiff was 
that she lost fifteen davs in March and she then left the im- 
pression with the jury, which I think should be straight¬ 
ened out in this prayer, that she went to work after that and 
lost pay from the fifteenth day of June until November. 
The evidence finally developed she did not have a job from 
the fifteenth of June until November, a period of three or 
four months; in other words, her job was abolished on the 
fifteenth of June. (26S-269.) 

Whereupon defendants submitted prayer No. 5. 

“The jury are instructed that it was the duty of the 
plaintiff while riding in the defendant’s automobile as set 
forth in the declaration to exercise for her own safetv the 
care which a reasonably prudent and careful person would 
exercise under all the circumstances that it was the duty 
of the plaintiff while riding in the aforesaid automobile to 
conduct and demean herself for her own safetv as a reason- 
ably prudent and careful person would act and demean 
herself under the circumstances and not in anv manner 
physically interfere with the management of the car; and 
if the jury believe from the evidence that this plaintiff’s 
failure to exercise such care in any respect or that her 
failure to act or demean herself as a reasonably prudent 
and careful person would under the circumstances, and that 
that contributed to the accident in question in any manner, 
then and in that event the plaintiff would as a matter of 
law be guilty of contributory negligence, then your verdict 
must be for the defendant.” 

Which was objected to and disallowed and to which an 
exception was duly noted and allowed. 

Defendants submitted prayer No. 9. 

49 “The jury are instructed as a matter of law that 
should they find for the plaintiff they should not con¬ 
sider in awarding damages any impairment of the nervous 
system brought about solely by nervous shock or fright.” 

Whereupon the following occurred: 

The Court: Is No. 9 correct? 

Mr. Smith: Yes, sir. 
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Mr. 'Wood: I don’t think it is. 

The Court: Isn’t there damage for nervous siock? 

i 

Mr. Smith: The Court of Appeals passed on th^t question 
in 7 Appeals. In that the case the Court instructed the jury 
the usual instruction and added to it “and for such dam¬ 
ages as the jury may find that the plaintiff hajs suffered 
from nervous shock.” I have quoted almost exactly their 
words in reversing the case and holding it was npt proper. 

The Court: The whole principle is quite famfliar, that 
there cannot be damage for nervous shock in thfe absence 
of physical injury. 

Mr. Wood: Exactly. 

The Court: Where I suffered from nervous shpck as the 
result of physical injury, that is another thing. 

Mr. Smith: That is true. In this case, Your Honor will 
recall that after the testimony in this case, the testimony of 
the doctor that she was nervous over all this period of time, 
there has been a lot of general testimony. Her mpther, the 
voung lady herself testified about her nervousness. No 
place, by medical testimony or otherwise, has that been con¬ 
nected with the injury she suffered. Now certainly that is 
not a proper measure of damages and this instruction 
should be granted for the very reason I am speaking of. 
Of course, I appreciate the fact there is nervous shjock when 
she got her foot hurt but where does it end? j 

Air. Wood: It ends right here. 

Mr. Smith: Now the rest of the testimohy, after 
50 she lost her position, after she went home, while she 
was up around New York, hunting for a position, 
after she came back here and to the present date is! not con¬ 
nected with this injury with sufficient testimony to Submit it 
to the jury. 

Mr. Wood: If the Court please, our own prayers cover 
the situation. This prayer is ambiguous and incomplete, 
says nothing at all about—it says “unless sustained as a 
result of physical injuries” in our prayer and thht is the 
law. If it does result from physical injury, you cart recover 
for it. 

The Court: Yes, I refuse that. 

i 

Mr. Smith: Allow me an exception. No. 10 is withdrawn. 
(273-75) 
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The Judge’s charge: 

“Ladies and gentlemen of the jury, it becomes my duty 
now to give you some instruction in respect to the law’ ap¬ 
plicable to the case. I start out bv saving vou are the sole 

JL v « C? w 

judges of the facts, the sole judges of the facts. You are 
the sole judges of what the testimony, the evidence, has 
been. If vour recollection differs from mine or from coun- 

m/ 

sel in the case, vou must relv on vour own recollection, and 
the decision on all question of fact rest with you. 

The charge made in this case is that the plaintiff was 
injured by the negligence of the defendant. Now negli¬ 
gence in general means failure to exercise the reasonable 
care which the law imposes on anybody, if you do some¬ 
thing or refrain from doing something which a reasonably 
prudent man would do or would not do under similar cir¬ 
cumstances. In this case the plaintiff was riding in the 
automobile of the defendant as his guest. The mere fact 
that she was riding as his guest would not and does not pre¬ 
vent her from recovering in a suit against him if she re¬ 
ceived injuries solely through his negligence, that is, his 
failure to exercise reasonable care under the circumstances. 

There has been a wide variance in the testimony, of 
course, and all sorts of accusations and inferences you are 
asked to try with respect to the conduct of these parties, 
but there are one to two things that everybody con- 
f)l cedes occurred on the night of February 11, 1933. 

This young woman, the plaintiff, was in a club, I 
think it was called the Mayflower Club although I am not 
quite sure about that. She met the defendant there and they 
sat there until about three o’clock in the morning and he 
then started to take her home. Her home, if I recollect, is 
the Gordon Apartment House at Connecticut Avenue and 
II Street or somewhere down there. They drove down Con¬ 
necticut Avenue and eventually brought up against a load¬ 
ing platform near the Mayflower Hotel at the corner of L 
Street and Connecticut Avenue. 

As a result of the collision between that automobile and 
this loading platform, the plaintiff received injuries which 
have not been disputed. There is no question but what two 
of the bones of her foot were fractured. She received a 
cut on her forehead and she received a cut on the chin and 
thereafter was confined in the hospital. After leaving the 
hospital, she had to wear a cast upon her foot and walked 
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with a cane, crutches, etc. She lost some wag^s and she 
was put to some expense, and it is to recover foy the dam¬ 
ages that she sustained by reason of the collision between 
the automobile and the loading platform that this suit is 
brought. 

The burden of proof in these cases is on the plaintiff, 
that is the general underlying principle of our law is that 
he who alleges something and sues another for that wrong 
must prove it, prove it by a fair preponderance of the evi¬ 
dence. Preponderance of the evidence means thd tendency 
of the evidence to tip the scales one way or another, and if 
you put in one pan of the scale all the evidence in favor of 
the plaintiff and in the other pan of the scale all the evi¬ 
dence in favor of the defendant, the evidence for the plain¬ 
tiff must be sufficient to tip the scale in his or her favor, and 
if it does not, if it is evenly balanced or tips in favor of the 
defendant, then the defendant is entitled to a veifdict. 

In this case we have a little peculiarity. You heard in 
the opening of Mr. Smith, defendant’s counsel, a statement 
made that they would prove contributory negligence. 
52 Contributory negligence in our law means ijegligence 
on the part of the plaintiff which contributes to the 
injury for the injury must be caused solely by tl^e defend¬ 
ant in order for the plaintiff to recover. If the pegligence 
of the plaintiff contributes in any way to the injury, why 
then the plaintiff has not sustained the burden of proof but 
under our system of law the burden of proof as to contrib¬ 
utory negligence is on the defendant who alleges it. But, 
if at the end of the entire case the evidence is suclj that you 
are unable to find that the injury was caused solely by the 
negligence of the defendant, then your verdict mfist be for 
the defendant. 

In this case there have been some rather nasty insinua¬ 
tions and you must determine the case upon the evidence 
which is here and not upon surmises and suspicions, etc., 
that might or might not be true. 

We have these parties starting from the night} club, as 
I say, going down Connecticut Avenue and the automobile, 
according to the testimony of the plaintiff, was nbt driven 
in a very careful manner, to say nothing more. They came 
down in the neighborhood of DeSales Street, smarted to 
turn into DeSales Street and she requested hint to turn 
around and go back and go down to I Street. He turned 
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dured pain and suffering, and she endured suffering from 
nervous shock. \ In order to recover damages for a bad state 
of nerves, you must be satisfied that that nervous condi¬ 
tion was the direct result of physical injuries. She cannot 
recover anything by reason of fright; she cannot recover 
anything by reason of the fact she was pretty well scared 
that night, but it the nervous condition which directly fol¬ 
lows the physical injury which gives her the right to re¬ 
cover for those things. So in this case here, if the plaintiff 
is entitled to a verdict, you must take into considera- 
55 tion the injuries themselves; second, physical pain 
and suffering which resulted from those injuries; 
third, the amount necessarily expended by her or incurred 
by her—it does not make any difference whether she has 
paid the bills or not if she has become legally obligated to 
pay, that is an element to consider; and fourth, the loss of 
earning which is the direct and proximate result of the 
injury which she suffered. 

As to the loss of earnings, you are to be the judges of 
that. I am sorrv I was unable to hear verv well a good 
deal of the testimony she gave. You will remember I asked 
her to speak a litt- louder and it didn’t always result that 
way. You heard it all, I am sure, and will be able to give 
it due weight. 

I will submit the case to you now. The first question to 
decide is what caused that injury, what caused that collision 
between the automobile and the loading platform. Was it 
caused solely by the failure on the part of the defendant 
to exercise due care and without the contributing cause of 
any misconduct on the part of the plaintiff in interfering 
with his managing of the car? If you find the cause of the 
accident was his conduct, he was solely responsible for it, 
then the plaintiff is entitled to a verdict. If she is entitled 
to a verdict, she is entitled to one in such sum as will fairly 
compensate for the injury she received, pain and suffering 
she experienced and the loss of earnings which followed 
and the expenses necessarily incurred or paid in attempt¬ 
ing to recover her sound physical condition. 

In deciding these questions there are certain principles 
that I think it is always proper to ask the jury’s considera¬ 
tion of. The first is this. You are the sole judges, as I 
have said, of the facts and in deciding the questions of fact, 
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you have got to analyze the witness’ testimony.! You are 
the sole judges of the credibility of a witness. By credi¬ 
bility I mean the extent to which the witness is| to be be¬ 
lieved, is worthy of belief, and in judging credibility, there 
are certain principles which are well understood.! The first 
one is, and it is something we all have to do in daily 
56 life almost, is the manner of the witness on (the stand. 

Was the witness’ manner frank and open?! Did the 
witness have the appearance of a person who wasj trying to 
tell the truth or did the witness have the appearance of a 
person who was trying to conceal something. iThat is a 
proper thing to take into consideration. 

Another thing is the interest the witness has ii^ the case. 
That is a proper thing to take into consideration We all 
know when a person-is interested, he may stretch!the truth 
a little or conceal the truth a little. The interest la witness 
has in the case is a fair thing for the jury to consider. The 
probabilities. Does it ring true? Does it have the stamp 
of honesty? Is it true, is it reasonable, does it jibe with 
the other things in the case? j 

Then there is the question of the untruthful witness. The 
general principle of our law is that where the jury believes 
the witness has wilfully testified to an untruth ab(j>ut a ma¬ 
terial matter concerning which the witness could not rea¬ 
sonably have been mistaken, then the jury has a right to 
disregard the testimony of that witness entirely fipon the 
theory, to put it baldly, that a wilful liar is unworthy of 
belief on any subject but you should not do that without 
just cause. That is what we are all here for. In all of 
these cases, what we are trying to find out is what the truth 
of the controversy is. 

I think that is substantially everything I need to say. 
Take the case now and give it careful consideration, deter¬ 
mine what the cause of that accident was, whose! fault it 
was. If it was the fault of the defendant and the plaintiff’s 
conduct had nothing to do with it at all, then the plaintiff 
is entitled to a verdict. If she is entitled to a verdict, the 
verdict should be in such sum as to fairly compensate her 
for the injuries she received, pain and suffering,! loss of 
earnings and the expenses necessarily incurred iii an en¬ 
deavor to be cured. 

There are two possible verdicts in the case; one for the 
plaintiff for a certain amount, the other for the de- 
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57 fendant. When vou retire, vou can choose one of 
your number as foreman to announce the verdict. 

Is there anv particular one vou want me to repeat? 
(277—) 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
defendant. 

And thereupon, and as all of the said exceptions were 
duly noted, and allowed as aforesaid and duly entered upon 
the minutes of the court, before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record here, which is hereby ordered, 
so that the defendant may have his case reviewed on appeal, 
the defendant, by his attorneys moves the court to sign and 
seal this, his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed which motion is granted by 
the court; and thereupon the defendant tenders this, his 
bill of exceptions, and requests the court to sign and seal 
the same, which is accordingly done, now for then, this 24th 
dav of June, 1935. 

j ALFRED A. WHEAT, 

Chief Justice. 

Approved: 

CAREY E. QUINN, 

WM. F. PARTLOW, 

ALFRED D. SMITH, 

Attorneys for Defendant. 


Attorneys for Plaintiff. 

Service of copy left at office of plaintiff’s attorney, Lester 
Wood, this 15th dav of April, 1935. 

WM. F. PARTLOW, 
Attorney for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6524. J. Raymond Nunan, Appellant, vs. B. Elizabeth 
Timberlake. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Jul. 30, 1935. Henry W. Hodges, 
Clerk. 
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J. RAYMOND NUN AN, Appellant, 

v. 

B. ELIZABETH TIMBERLAKE, Appellee. 

BRIEF FOR APPELLANT 

This cause of action arose out of a collision be¬ 
tween an automobile owned and driven by jthe ap¬ 
pellant with a loading* platform and light standard 
just north of L Street on Connecticut Avenue, 
Northwest, at or about 2:30 A. M. on February 11, 
1934, at the time the appellant and appellee had 

left Zebbie Goldsmith's club on their wav! to the 

*1 

home of the appellee. The collision resulted in con¬ 
siderable damage to the car and in injury, Consist¬ 
ing of fracture of second and third metatarsals of 
the right foot, bruises, lacerations of the fojrehead 
and under the chin. That thereafter suit wgs filed 
by the appellee claiming damages for the physical 
injuries, expenses incident to medical treatment, 
hospital bills, loss of time from her employment 
and for wearing apparel damaged and claiming 
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damages in the sum of Twenty-five Thousand Dol¬ 
lars. That thereafter this cause was tried before a 
jury in the Supreme Court of the District of Co¬ 
lumbia resulting in a verdict for the appellee in the 
sum of Thirty-five Hundred Dollars, after which 
a motion for new trial was filed on behalf of the 
appellant, which said motion was overruled and ex¬ 
ception duly noted and filed. That thereafter a 
judgment was entered in the above entitled cause* 
for the amount of the verdict and costs and appea 1 
duly noted and perfected. 


ARGUMENT 

Your appellant respectfully submits that the 
Court erred as indicated bv the Assignment of 
Errors in its admitting evidence in support of the 
alleged damages sustained by the appellee in vi<» 
lation of the best evidence rules of this Court. 

Assignments numbers 1, 2, 3, and 8 go particu¬ 
larly to that error and can be considered together 
for that purpose and will be considered in the argu ¬ 
ment which follows: 

The Court permitted, over the objection and ex ¬ 
ception of the appellant, the appellee to testify to 
certain promises made to her by a representative of 
the appellant looking to a compromise and this, of 
course, is a violation of the law providing that it is 
improper to offer in evidence conversations look¬ 
ing to the compromise of a claim, affecting the jury 
and creating an impression in the minds of the jury 
that the appellant was guilty of the tort charged. 
This is covered by the fifth assignment of errors. 

The next complaint of error by the appellant is 
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that the court limited counsel in its effort (to exam¬ 
ine the appellee’s physician as to the effdct of the 
use of her injured foot before the bones ljiad fully 
knit. | 

The next point to be discussed is the error of the 
(-ourt in permitting the surgeon who had attended 
the appellee on redirect examination to testify as 
to nervous shock, such testimony not havjing been 
offered on the examination in chief nor had the 
surgeon been interrogated upon it on crofcs exam¬ 
ination and such testimony was improperly intro¬ 
duced in evidence as redirect examination. This 
objection and error claimed under assignment 
number 7. | 

The question of prayers will be discussed and its 
effect upon the jury and these are covered by as¬ 
signments numbers 10,11,12, and 13. 

Undoubtedly the law of this jurisdiction is that 

the verv best evidence obtainable must be used in 
* 

supporting a claim for damages, loss of profits, 
earning capacity, and loss of earnings, lossf of per¬ 
sonal property and other items which miy enter 
into a suit of this type. In connection with, certain 
of these claims as, for instance, hospital bills, no 
evidence was offered whatsoever of the faijmess or 
justification of the charge, but simply a bill pre¬ 
sented made out by some other person and no evi- 
dence whatsoever as to whether the change was 
made in a fair and reasonable manner as charged 
in said bill. ! 

It has always been the rule of this Court, ^he rule 
of every other court so far as the appellant is ad¬ 
vised, that while bills may be used in evidence they 
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must be supported by proper evidence showing the 
fairness of the charges made, the reasonableness 
of the same and the necessity for the work, labor 
or material furnished in accordance therewith and 
further that that work, labor and material was 
necessary in order that the plaintiff might be prop¬ 
erly restored to health, her property rights or what¬ 
ever the claim mav be growing out of the cause of 
action. There was also included in the claim some 
items of clothing, which were proven simply by the 
price paid for them and in some instances being 
paid for by the father of the appellee and not by 
the appellee, and the introduction into evidence 
simply of statements, shoes, hat, coat and dress had 
cost a certain figure. Xo evidence of the length of 
time the same had been worn, its condition at the 
time of the accident or its value, market value or 
any other value so far as the records are concerned 
at the time the accident occurred hero in the Dis¬ 


trict of ('olumbia. The law certainly requires, as a 
necessary part of the proof of loss, that something 
besides the baire statement of the cost of the article 
should be offered and while it is true that the cost 
may be used, it. must be supported by some testi¬ 
mony to show that the amount paid was reasonable 
and that the goods at the time of purchase were 
worth that amount and the value of those goods at 
the time of the injury or destruction thereof, none 
of which was offered to the jury in the course of 
the trial of this cause. 

Under this same head comes the question of loss 


of earnings. Plaintiff testified that she lost three 
weeks pay, returned to work March 17, that she 
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went to her home in New Jersey in June. Witness 
was working at the time she gave her testimony in 
court, having started to work in November, 1934. 
As a matter of fact, there is no testimony ^o show 
definitelv and accurately when she went back to 
work, how much time she lost as a result bf these 
injuries except her own guess. She was testifying 
from memorv and the testimony of the chie£ of her 
division who was testifying solely from memory, 
when the appellee knew, as her counsel did, there 
was an accurate, complete and definite record in the 
department in which she was working at the time of 
her injury, which would give an accurate and def¬ 
inite statement of loss, and not testimony based 
upon memory and guess work and certainly the tes¬ 
timony given would indicate that her loss of time, 
as shown on pages 7,20, 21, 34-37 of the Billj of Ex¬ 
ceptions, when as a matter of fact the Bureau in 
which she had been employed, had been brojken up 
and transferred to Memphis, Tennessee, ofi June 
15,1934, but still no accurate and definite evidence 
to show actual loss of time in this particular 
Bureau. 

Compromise j 

The Court over the objection and exception of 
appellant permitted the appellee to testify tl^at cer¬ 
tain conversations as to compromise of claim! of ap¬ 
pellee, this is undoubtedly a very grave error on 
the part of the trial court and the objection tjo such 
testimonv should have been sustained. 

i 

“It is well established that it is not permis¬ 
sible to show that one party to the litigation 



has offered to compromise. The rule in this 
respect excludes not only the bare fact of the 
offer, but also all that occurred during* the 
negotiations/’ 


West v. Smith , 101II. 8. 263. 


Expenses, Hospital Bill, Doctors' Bills, 

Medicines 

It is undoubtedly well and fullv settled that in 
proving expenses incident to the injuries suffered 
by a party to an accident when suit is brought for 
the recovery! of damages of this type: that claims 
for expenditures must not only be proved by the 
amounts paid, and that the said amounts are rea¬ 
sonable and fair in amount, but that said services 
were necessary. In other words, just testimony 
that certain amounts were paid or the presenta¬ 
tion of receipts to the jury are not sufficient. 

44 In an action for injuries, evidence of the 
amount charged plaintiff by his physicians is 
incompetent in the absence of evidence that 
said amount was reasonable and proper/* 
Goodson v. New York City R. Co ., 94 X. 
Y. St. 10. 

“In a personal injury action, where the only 
evidence of the value of medicines was the tes¬ 
timony of the plaintiff that he paid a lump 
sum for the medicines, there can be no recov¬ 
ery therefor, it not appearing that the charge 
was reasonable/’ 

Galveston etc . R. ('o. v. Hod mitt, 15 S. W. 

678. 
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44 Evidence of the physician’s charge! may be 
introduced in advance of evidence showing the 
charge was reasonable.” j 

Birmingham R. etc. Co. v. Humphries, 
172 Ala. 495. 

Parkill v. Bikins Va. etc . Co., 169 ila. 455. 

“In an action for injuries evidence ;^s to the 
amount of bill received for hospital expenses 
did not prove the reasonable value of the serv¬ 
ices for which the bills were rendered.’!’ 

Dahlstrom v. Xo. Pac. R. Co 98i Wash. 
390. j 

“The receipt was given by a third 'person, 
since deceased, who had no relation to the suit. 
It was hearsay and ordinarily inadmissible. It 
was not admitted, however, as proof! of the 
amount paid to Dr. Duffy, nor as evidence of 
the nature and extent of the appellee’s in¬ 
juries. It was admitted solely as tending to 
corroborate her testimony that she had re¬ 
ceived medical treatment from Dr. Duffy.” 

Western Union Tel. Co. v. Scrir\ier, 57 
App. D. C. 120. 

Value Personal Property 

I 

The Court over the objection and exception of 
appellant permitted appellee to attempt td prove 
the value of certain personal propertiy, i. e.|, cloth¬ 
ing, wearing apparel, etc., worn by the appellee at 
the time of the accident. The only testimony at¬ 
tempted to be offered to the jury, was the dost of 
the same, and in one or two instances the property 
was not purchased or paid for by the appellee, but 
by her father. No testimony was offered dr ten¬ 
dered to show the age of said personal property, 




its condition at the time the damage was in¬ 
flicted, value at that time. 


“The measure of damages for loss or de¬ 
struction of personal property, is, as a general 
rule, its reasonable value at the time of the 
loss/ 1. 

Ft. Pitt Gas Co. v. Evansville Contract 
Co., 123 Fed. (53. 

Western Md. Rtj. Co. v. Martin . 110 Md. 
554. 


‘‘The market value of the property de¬ 
stroyed, with interest from the time the 
cause of; the action arose, and such actual ex¬ 
penses as the plaintiffs were required to 
incur/ ■ 

Atlantic Coast Line It. Co. v. McMurraij, 
14 Ge. Ap. 196. 

‘‘Where the value of the property destroyed 
is the criterion of the amount of damages to be 
awarded and the property destroyed has no 
market value at the place of its destruction, 
then all pertinent facts and circumstances are 
admissible in evidence that tend to establish 
its real and ordinarv value at the time of its 
destruction, such facts as will furnish the jury, 
who alone determine the amount, with such 
relevant data, as will enable them reasonable 


and i lit ell i sent lv to arrive at a fair value: to 


this end |the original cost of the property, the 
manner in which it had been used, its general 


condition and quality and percentage of its 
depreciation since its purchase or erection, 
from use, damage, decav or otherwise, are all 
elements of proof to be submitted to the jury 
to aid them in ascertaining its value. ’ ’ 


Lamburgh v. Penn. By. Co.. 28 Pa. Sup. 


247-252. 
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“When goods of this character (Household 
goods) are destroyed, a proper methpd of ar¬ 
riving at their value at the time of Joss is to 
take into consideration the cost of th^ articles, 
the extent of their use, whether worn out or 
out of date, their condition at the time, etc." 

Wells v. Williams, 71 S. W. 314. 

I 

| 

Loss of Earnings 

i 

Among the items of damage claimed by the ap¬ 
pellee was loss of earnings. The appellee was em¬ 
ployed by the Crop Production Loan Division of 
Farm Credit, Treasury Department, Unitejd States 
Government. She being injured February 11 ? 
1934, that said division June 15, 1934, and those 
employed therein who wished to do so wei|e trans¬ 
ferred to Memphis, Tennessee. This appellee was 
not so transferred. That from June 15, 1934, to 
November 14,1934, appellee was not connected with 
the Government in any capacity. I 

That the appellee attempted to and wfas per¬ 
mitted as will be sliowm by the record, over objec¬ 
tion and exception of appellant to testify from 
memory as to loss of earning. That thereafter pro¬ 
duced witness White, who, as immediate superior 
of the appellee, was permitted, over objection and 
exception of appellant to testify from merjnory as 
to loss of earnings of appellee. It was admitted that 
there were accurate records to show the length of 
time appellee was absent from work, amount of 
salary lost. But said records were not produced, 
nor failure to do so explained. 

i 

“The value of time lost by plaintiff in! conse¬ 
quence of the injury is a proper elemenj of re- 



eoverv when the existence and the amount of 
the loss is established with requisite certainty. 
Compensation for loss of time resulting from 
personal injuries is to be measured by the 
amount of money which the injured person 
might reasonably have earned in the same time 
by pursuit of his ordinary occupation/' 

Goodhart v. Penn . Rtj. Co., 177 Pa. 1. 

“When plaintiff earned some money after 
the injury the measure of damages for Joss of 
time is the difference between what he has 
earned and what he might have earned.” 

Bradford v. Kansas City, 204 S. W. 819. 

“Evidence should be introduced and loss of 
earning ascertained from the amount of wages 
actually lost.” 

B ra it wa ite v. Hall, 108 Mass. 38. 

There is no doubt that the plaintiff owes a duty 
to produce the very best, accurate and complete evi¬ 
dence available. Not testify simply as to recollec¬ 
tions memory or guesses when there are records, 
accurate and complete evidence of a higher and 
better character within her control. 

“Evidence which presupposes the existence 
of higher and better evidence in the possession 
of the party making the offer will not be re¬ 
ceived.” 

Frisk v. Gilson, 16 Peters 327. 

“Producing weaker evidence when stronger 
might have been produced lay the defendant 
open to the presumption or suspicion that the 
stronger evidence would have been to their 
prejudice. 

“The unexplained failure to produce these 
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very material witnesses irresistibly leads to the 
inference that their testimony would have been 
unfavorable. Having this evidence within his 
control, and not producing it, it musj: be pre¬ 
sumed that it is unfavorable to his ca^e.” 

Huff v. Gulick, 38 App. D. C. 334.' 

MacConnel v. Wood, 47 App. D. (|. 424. 

4 ‘When a party to judicial proceeding sup¬ 
presses documents which are relevant to the 
matter in question and within his control, 
there is a presumption that the suppressed evi¬ 
dence would injure his case.” I 

Missouri, etc., R. R. Co. v. Elletti 184 U. 

S. 695. 

Chaffer v. U. 18 Wall 516. 

I 

“Where it is apparent that a party!has the 
power to produce evidence of a more Explicit, 
direct and satisfactory character thpn that 
which he does introduce and relies oil it mav 

71 ft 

be presumed if the more satisfactory evidence 
had been given it would have been detrimental 
to him and would have laid open deficiencies 
in and objections to, his case which the more 
obscure and uncertain evidence did pot dis¬ 
close. 7 7 | 

Clifton v. U. S., 4 Howard 242. i 

I 

“There is a rule of evidence that jvhen a 
party has it in his possession or power to pro¬ 
duce the best evidence of which the ca^e in its 
nature is susceptible, and withholds it, tjhe fair 
presumption is that the testimony is withheld 
from some sinister motive, and that its produc¬ 
tion would thwart his evil or fraudulent pur¬ 
pose.” 

Fulsom Morris Coal, etc., Co. v. Mitchell, 
37 Okl. 575. 
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“Producing weaker evidence when stronger 
might have been produced lays the defendants 
open to the presumption or suspicion that the 
stronger evidence would have been to their 
prejudice * * *. The rule, even in criminal 
cases, is that if a party has it peculiarly within 
his power to produce witnesses whose testi¬ 
mony would elucidate the transaction, the fact 
that lie does not do it creates the presumption 
that the testimony, if produced would be un¬ 
favorable.” 

Chesapeake Beach Co. v. Breg, 39 D. 0. 

App. 58. 

“An executive act, like the readjustment of 
a postmaster’s salary by the postmaster gen¬ 
eral, cannot be established by parol or by sec¬ 
ondare evidence where the records of the de- 
partment exist. Neither can it be inferred 
from facts and circumstances and printed rec¬ 
ords of the department that the postmaster 
general did at some unknown time readjust 
the salary. The readjustment, if it exists, 
must be produced; and if it does not exist, its 
terms must be shown bv secondary' evidence, 
so that the court will know precisely what the 
postmaster general did and the time of his do¬ 
ing it.” 

Pupert v. U. 41 Ct. Cl. 311. 

The defendant submitted Pra\’er number 9 as 
follows: 

“The jury are instructed as a matter of law 
that should they find for the plaintiff they 
should not consider in awarding damages any 
impairment of the nervous system brought 
about solelv bv nervous shock or fright.” 
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Which prayer was refused by the Court] and to 
which refusal an exception was duly taken jand al¬ 
lowed. (R. 44-45.) 

2_4 vj 

4 4 Where a party has suffered physical in¬ 
jury, it seems to be well settled, that Imental 
pain and suffering, attendant upon arjd as a 
natural incident of such bodily injury, pay be 
considered as an element in estimating the 
damages. Wood’s Mayne on Damage^, page 
73, sec. 54, and the extended note of the Ameri¬ 
can editor, here the American cases a|re col¬ 
lated and reviewed. 1 

4 4 But in this case the principle was (tarried 
much farther than that just stated, by the in¬ 
struction of the Court. The jury were in¬ 
structed that, in addition to damages for pain 
and suffering, they could award damages for 
any impairment of the plaintiff’s nervous sys¬ 
tem, if such nervous impairment was produced 
as a direct result of the nervous shock received 

bv her on the occasion of the collision. Thus 
* 

making the nervous shock and the Rese¬ 
quences thereof, a separate and independent 
ground for awarding damages. This is cer- 
tainlv a most indefinite element to be cbnsid- 
ered by the jury, and one that is most difficult, 
if not quite impossible, to regulate by any rea¬ 
sonable standard for assessing damages. jWhat 
is meant by impairment of the nervous system, 
or a nervous shock ? The nervous system], even 
to the most learned, has been found difficult to 
define with certainty and clearness, though we 
know that its functions are complex and mani¬ 
fold. We may affirm of the nervous system, 
that one of its principal functions is tci pro¬ 
duce sensation; that its ministration in the 
animal structure and life consists in pgrt in 
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rendering the mind cognizant of that which is 
taking place around it, and in enabling it to 
act upon the material world, by the instru¬ 
ments with which the body is provided for the 
purpose. But this is but part of the very com¬ 
plicated functions that the system has to per¬ 
form. How, then, are we to expect of an ordi¬ 
nary jury that they will be able to determine 
the nature and extent of the impairment of the 
nervous system, produced by what is termed 
a nervous shocks We all frequently suffer 
nervous shock from one cause or another: but 
it would be most difficult to ascertain and de¬ 


termine, with any degree of certainty to what 
extent, if any, our nervous system are impaired 
by such shocks. We know that, from repeated 
scares or frights, persons are liable to have 
their sensibilities easilv, and in some cases 
morbidly excited, and that seems to be the case 
here. But the law furnishes no remedy for 
such sensitive condition. To attempt to fur¬ 
nish a legal remedy in such case would open the 


door to the wildest speculation. Without for 
a moment intimating that simulation existed 


in this case, vet the nature of such claim would 
render it easv of simulation: and if not simu¬ 


lated, the temptation would be strong to exag¬ 
geration, and the assigning of one cause for 
another in the production of the morbid state 
of the i nervous sensibilities; and all this. 


though it might be without real foundation, 
would be most difficult to disprove by the party 
sought to be charged. Such claims for com¬ 
pensation are subject to all the objections to 
remote and speculative damages/' 

Wash. & Geo . R. R. Co. v. Daxhiel. 7 App. 

D. C. 507-514. 
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“This is quite different from charging them 
to assess damages for impairment of th£ nerv¬ 
ous system as a result of the nervous shock, in 
addition to the damages for pain and buffer¬ 
ing and permanent incapacity. The learned 
trial justice was careful to avoid any siich er¬ 
ror in his charge defining the measure of dam¬ 
ages, and no exception was taken to the Charge 
on that point. ’ ’ 

Thompson-Starret Co. v. Warren, Apn. 

D. C. 310-314. j 

i 

i 

“In the present cases the jury under the in¬ 
structions of the court were permitted to award 
damages to the plaintiffs for the physical in¬ 
juries caused by the collision and for ‘ihental 
pain and suffering incident to such physical 
injuries.’ This was in accord with the filling 
in the Dashiel and Warren Cases. Evidently 
the jury found that the physical injuries were 
very slight, and consequently that the ‘nhental 
pain and suffering’ incident thereto was negli¬ 
gible. But plaintiffs insist that they shojild be 
permitted to recover for alleged impairment 
of their nervous systems, although ‘brought 
about solely by a nervous shock or fright’; in 
other words, in no way attributable to or 
caused by any actual physical injuries re¬ 
ceived/’ j 

Pemj v. Capital Traction Co 59 App. D. 

C. 42-43. 

■ 

The appellant respectfully contends that nature 
of the evidence was of such a character the jury 
was unable to form any judgment as to the value of 
the personal property damaged, value of the }nedi- 
cal services, hospital services, medicines purchased* 
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nor is there any accurate or fair testimony as to 
loss of earnings. 

The fact is that the jury having brought in a 
general verdict must have in fact guessed at those 
very important items of damages alleged to have 
been suffered by the appellee. 

That for the reasons set forth and under the au¬ 
thorities this Court should reverse the trial court 
and remand the same for re-trial. 

1 Alfred D. Smith, 

Attorney for Appellant. 
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This is an appeal in an action for damages, for 
personal injuries sustained by reason of an automo¬ 
bile accident, instituted in the Supreme Cdurt of 
the District of Columbia by the appellee, B. Eliza¬ 
beth Timberlake (hereinafter referred to as plain¬ 
tiff) against J. Raymond Nunan, appellant (herein¬ 
after referred to as defendant) from a judgment in 
favor of the plaintiff. 

STATEMENT OF THE CASE 

The evidence presented at the trial showqd that 
the plaintiff had gone to the Mayflower Club on 
February 11, 1934, and met the defendant at this 
club, who invited the plaintiff to ride home in his 
automobile with him (R. 12). The plaintiff ac¬ 
cepted the invitation thus extended by the defendant. 

Plaintiff and defendant thereafter left thej May¬ 
flower Club together and proceeded to get iijito the 
automobile of the defendant who made a left-hand 
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BRIEF FOR APPELLEE 

This is an appeal in an action for damages, for 
personal injuries sustained by reason of an automo¬ 
bile accident, instituted in the Supreme Ccjurt of 
the District of Columbia by the appellee, B.|Eliza¬ 
beth Timberlake (hereinafter referred to as plain¬ 
tiff) against J. Raymond Nunan, appellant (herein¬ 
after referred to as defendant) from a judgment in 
favor of the plaintiff. | 

STATEMENT OF THE CASE 

The evidence presented at the trial showed that 
the plaintiff had gone to the Mayflower Cjub on 
February 11, 1934, and met the defendant at this 
club, who invited the plaintiff to ride home in his 
automobile with him (R. 12). The plaintiff ac¬ 
cepted the invitation thus extended by the defendant. 

Plaintiff and defendant thereafter left the May¬ 
flower Club together and proceeded to get ihto the 
automobile of the defendant who made a le^t-hand 
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turn on Connecticut Avenue and proceeded south 
from the Mayflower Club which was in the 1200 
block of Connecticut Avenue and was traveling at 
a fast rate of speed. The evidence presented at the 
trial further showed that the plaintiff requested the 
defendant to drive slower. The defendant continued 
to drive south on Connecticut Avenue and ran head¬ 
long into a beacon light on a safety zone located on 
Connecticut Avenue and L Streets on the northwest 
side thereof. The collision resulted in considerable 
damage to the car as well as considerable injury to the 
plaintiff. The personal injuries received by reason 
of this collision consisted of fractures of the second 
and third metatarsal bones of the right foot, bruises, 
lacerations of the forehead and chin causing a scar 
to the forehead and a scar to the chin and a cut on 
the nose. The plaintiff spent approximately three 
weeks in the Emergency Hospital after which time 
she returned to her home where she remained two 
weeks making a total of five weeks actually away 
from work. | At the end of this five weeks from the 
date the accident occurred the plaintiff returned 
to her work in a branch of the Farm Credit Admin¬ 
istration (R. 12). That the plaintiff used crutches 
for several months (R. 13) and her foot was in a 
cast for a period of six weeks. The plaintiff was 
forced to retprn to her work because she had used all 
of her leave by reason of the accident and the injuries 
received by her and approximately two w r eeks in 
excess therof which was taken by her without pay. 
That she also had returned to work for the reason 
that she was assigned to some special work that 
could not be done by anyone else. Testimony of the 
plaintiff further showed that she had received damage 
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to wearing apparel worn by her by reason of the ac¬ 
cident (R. 14-15). Plaintiff testified as to th^ cost of 
the wearing apparel damaged as well as the age and 
condition of the wearing apparel at the timd of the 
accident. The plaintiff further testified as to the 
nature of services rendered and the value thereof 
concerning all and any bills paid or incurred by the 
plaintiff and further answered by way of ex¬ 
planation that the same were necessary by reason 
of the injuries sustained by her as a result of the acci¬ 
dent in question (R. 14 to 29, inch). The plaintiff 
further testified concerning loss of earnings (R. 13, 
21, 22) which in brief consisted of the fact that she 
lost two weeks pay from her work and employment 
immediately subsequent to the accident becatise she 
had remained away from work five weeks arjd only 
had approximately three weeks leave due her and 
that the remaining two weeks she was forced to take 
without pay- Further that by reason of her condi¬ 
tion caused by the injuries received in the accident 
it was necessary for her to go to her home ir^ West- 
field, New Jersey, for a period of approximately 
three months during which time she was incapaci¬ 
tated to the extent that she was unable to do any 
work. Testimony given by the plaintiff concerning 
loss of earnings was in part corroborated by the 
plaintiff’s immediate superior (R. 35, 36, 37). The 
plaintiff also testified that the position she held in the 
Government at the time of the accident wa£ abol¬ 
ished on or about June 15th; that she was paid by 
the Government up to June 15, 1934. 

On cross-examination the plaintiff was interrogated 
by counsel for the defendant concerning a written 
statement signed by her, which statement was subse- 
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quently, and while the plaintiff was still under cross- 
examination, introduced in evidence by counsel for 
the defendant as defendant’s exhibit No. 1. The 
statement just referred to and which was introduced 
on behalf of the defendant was written down by 
one of the attorneys appearing for the defendant in 
the court below, and thereafter signed by the plain¬ 
tiff. This statement appears (R. 24). For further 
details concerning the statement and the circum¬ 
stances under which it was signed by the plaintiff 
references is made to (R. 24, 25). 

On re-direct examination the plaintiff testified that 
the man who secured the statement from her in the 
hospital told her that the defendant Nunan was in 
the hospital seriously hurt and not expected to live 
and that it would be a great deal of help for plaintiff 
to sign the statement which is the reason why she had 
signed the statement (R. 25). That defendant came 
to hospital two days later to see plaintiff (R. 26). 
The plaintiff further testified on re-direct examina¬ 
tion and re-cross-examination concerning the facts 
and circumstances under which the statement was 
signed by her, and what was said by the man who 
requested that she sign it and herself concerning facts 
not contained in the statement giving the nature of 
the entire transaction which led to the signing 
of the statement in question (R. 25, 26, 27). Plain¬ 
tiff testified to the fact that the man who had re¬ 
quested that she sign the statement, whoever he was, 
agreed verbally to pay her medical bills, expenses, 
etc. at the time the signing of the statement was dis¬ 
cussed between them. (R. 25). Plaintiff also 
testified that t]he party in the bed next to her in the 
hospital ward was about the distance from the wit¬ 
ness stand to the rail from her (R. 28). 

4 


I 

I 

Subsequent to the introduction of the statement 
above referred to the witness Miss Ruth Brepner tes¬ 
tified that she was in the bed next to the plaintiff in 
the hospital ward. This witness testified concerning 
the facts and circumstances noticed by her under 
which the statement was signed by the plaintiff in the 
hospital ward which was for the most part substan¬ 
tially the same as what the plaintiff had related while 
testifying (R. 32-33). The witness Ruth !Brenner 
further testified that she heard the man who secured 
the statement from the plaintiff tell the plaintiff that 
the plaintiff’s hospital bill and expenses ^ould be 
paid (R. 33). That during all of this conversation 
covering the entire transaction relating to th)e secur¬ 
ing of the statement in question the plaintiff’s foot 
was in bad condition and that she had been given 
something to ease the pain, apparently a hypodermic 
(R. 33). I 

At this juncture it is desired to call the ccjurt’s at¬ 
tention to the fact and the record will showj that al¬ 
though the statement mentioned and referred to above 
was secured and witnessed by one of the attorneys 
for the defendant, the attorney who secured the same 
did not at any time during the trial of the capse take 
the stand and testify with reference to the f^cts and 
circumstances surrounding the transaction which 
brought about the signing of the statementj by the 
plaintiff. Likewise the record will show that the 
defendant Nunan did not take the stand as a! witness 
to explain his condition immediately subsequent to 
the accident or any facts concerning how the Occident 
happened. 

At the conclusion of all the evidence presented at 
the trial certain instructions were offered by both the 
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plaintiff and the defendant and counsel for the de¬ 
fendant took exceptions to the defendant's prayers 
denied by the court, as did counsel for the plaintiff 
to those of the plaintiff’s prayers denied by the court. 
Thereafter the court instructed the jury and counsel 
for the plaintiff took exception to that portion of the 
court’s charge which was inconsistent with the plain¬ 
tiff’s prayers denied by the court and other requests 
that counsel for the plaintiff had requested the court 
to include in its charge. However, counsel for the 
defendant neither took any exceptions to that portion 
of the court’s charge inconsistent with the prayers of 
the defendant denied by the court nor took any ex¬ 
ception whatsoever to the court’s charge to the jury. 
The jury returned a verdict for the plaintiff after 
which a motion for new trial was filed on behalf of 
defendant which motion was overruled by the court. 
Subsequent thereto and on the day set for the settling 
and signing of the bill of exceptions by the trial jus¬ 
tice, plaintiff filed a motion to dismiss the appeal al¬ 
ready noted by the defendant for the reason that the 
defendant had not yet filed an assignment of error 
within the time limited by the rules of the United 
States Court of Appeals of the District of Columbia 
(paragraph 9, Section 5, Rules of the United States 
Court of Appeals of the District of Columbia), 
which requires that an assignment of error be filed 
before the settling and signing of the bill of excep¬ 
tions. The motion to dismiss the appeal was over¬ 
ruled and exception duly noted (R. 10-11). 

At this point in the proceedings below counsel for 
the defendant requested the court to defer signing the 
bill of exceptions until he could file the assignment of 
error not yet filed. Thereupon the trial court de- 
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ferred the signing of the bill of exceptions until the 
following Monday which was June 24, 11935 and on 
the same day, namely June 21, 1935 thei motion to 
dismiss the appeal was overruled by the ccjurt, the as¬ 
signment of errors was filed on behalf of the defend¬ 
ant with the Clerk of the Court but subsequent to the 
filing, hearing and overruling of the motjion to dis¬ 
miss the appeal filed by counsel for the plaintiff, al¬ 
though it appears (R. 8-9) in the transcrjipt of rec¬ 
ord before the motion to dismiss the appeal, (R. 10- 
11 ). j 

l 

. i 

STATEMENT OF POINTS AND LAW AND FACTS 
IN SUPPORT OF MOTION TO DISMISS APPEAL 

j 

Before entering into a discussion of th^ points of 
law and facts involved, it is submitted th^t this ap¬ 
peal should be dismissed by reason of th^ fact that 
the assignment of error was not filed by the defendant 
as required by the rules of this court as Well as the 
rules of the Supreme Court of the District of Co¬ 
lumbia. In this connection a separate motion has 
been filed by the plaintiff requesting that tjie appeal 
be dismissed for the reasons above stated ^nd men¬ 
tion is here made only in the event this coilirt defers 
disposition of that motion until the arguments on 
briefs and record of the whole case are presented. 
In the case of O'Conner v. Shapiro , 56 Appeals D. 
C. 351, it was held that paragraph 9 of Secjtion 5 of 
the Rules of this court requires that an assignment of 
error be filed prior to the settling and signing of the 
bill of exceptions. As stated above and tbe record 
will show, the assignment of error was not filed in 
this case until subsequent to the time and da^e set for 
the signing and settling of the bill of exceptions. The 
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rule in question is designed to aid both the trial 
justice and the appellee in the preparation and set¬ 
tling of the bill of exceptions. In the case cited 
above it was further held that it was too late to raise 
this question for the first time in this court where it 
had not been raised in the lower court. The court’s 
attention is called to the fact that the point was 
raised in the lower court and the motion to dismiss 
the appeal, wherein it was raised, was overruled by 
the court below. It is submitted that the motion 
should have been sustained bv the lower court. The 

j 

lower court haying failed to sustain this motion, it 
is further submitted that this court should sustain the 
motion to dismiss the appeal which has been separ¬ 
ately filed and is now pending before this court for 
the reasons stated. 

STATEMENT OF POINTS AND LAW AND FACTS 

INVOLVED 

On the facts above summarized, excluding those 
devoted to the question of dismissing the appeal, the 
jury found for the plaintiff. In view of the fact that 
neither the defendant, although he sat through the 
entire trial in the court below, nor the witness to the 
statement signed by the plaintiff referred to, al¬ 
though he also j sat through the entire trial of the 
case in the court below, took the stand as witnesses, 
it is inconceivable that any jury would have done 
otherwise. The court’s attention is called to the 
fact that out of fourteen original assignments of 
error defendant has considered but nine important 
enough to mention in his brief except by indirect 
inference. A consideration of the points involved 
will show that none of the errors assigned even in 
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the defendant’s brief is of any real importance or of 
any merit whatsoever. I 

With reference to the comment made in defend¬ 
ant’s brief page 2 and 3 concerning the assignment of 
error No. 7 which deals with the question wherein 
counsel for defendant was not permitted to interro¬ 
gate the Doctor as to the effect of the us^ of the in¬ 
jured foot, it is respectfully submitted add the rec¬ 
ord will show (R. 29-30) that the defendant failed 
to disclose to the court what he expected to prove 
by the answer excluded. This being nof disclosed 
to the court makes the assignment of erroj worthless 
on the ground that it is too general. In the case of 
McCurley v. The National Savings and Trust Com¬ 


pany , 49 App. D. C. 10, at page 12, this dourt said: 

“A ruling of the court that a question pro¬ 
pounded by a party to his own witness Should not 
be answered must be followed by an offer of the 
testimony expected, or by something which 
would clearly indicate it, if it is desired to re¬ 
serve the point for review in this courti” (Other 
cases cited.) j 

This assignment of error should fall noj: only for 
the reason just stated but also for the additional rea¬ 
son that the record will further show that anjiple testi¬ 
mony with reference to the effect of the qse of the 
injured foot was in evidence. j 

With reference to assignment of error number 8 
which deals with the question of the court permitting 
the Doctor to testify on re-direct examination as to 
nervous shock because the same was not pfoper re¬ 
direct examination, it is respectfully submitted that 
this assignment of error is frivolous anc^ has no 
merit, and should therefore not be considered by this 



court, for the reason that it is a matter solely within 
the discretion qf the trial judge as to whether or not 
a question that should have been asked on direct ex¬ 
amination can be asked on re-direct examination. 
It is an elementary rule of law that the allowing of 
a question on re-direct examination which should 
have been asked on direct is a matter solely within 
the discretion of the trial judge and that it is not 
necessary to cite any authorities in support thereof. 
For this reason it is the plaintiff’s contention that the 
assignment of error which deals with this question 
is not well taken. However, the record will show 

i 7 

(R.30 -31) that the reason the court below permitted 
this question to be asked was because other testi¬ 
mony on the same matter had been introduced the 
previous day and this question only tended more or 
less to add and clarify what the witness had testi¬ 
fied to, concerning it. 

The nine assignments of error which it seems the 
defendant has relied upon in his brief may be re¬ 
solved into the following five propositions of law and 
fact. 

A. The trial court did not err in allowing the 
plaintiff to testify with reference to all the facts and 
circumstances relating to the transaction leading up 
to the signing of the statement by her. 

B. The trial court did not err in allowing the 
testimony with reference to the expenses, hospital 
bill, doctors’ bills and medicines. 

C. The trial court did not err in allowing the 
testimony relating to the value of personal property. 

D. The trial court did not err in allowing the 
testimony relating to loss of earnings. 

E. The court’s charge to the jury was proper and 
no exceptions were taken thereto by the defendant. 
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A. The Trial Court Did Not Err in Allowing the 
Plaintiff to Testify with Reference to A^l the Facts 
and Circumstances Relating to the transaction 
Leading Up to the Siaming of the Statement By 
Her. 

The statement signed by the plaintiff j was intro¬ 
duced as defendant’s exhibit No. 1, by ^he defend¬ 
ant’s counsel while the plaintiff was on th£ stand and 
under cross-examination. It is contended that this 
statement did not bring up the question ^>f compro¬ 
mise between the parties but whether it fiid or did 
not it is submitted that it would make no difference 
in view of the fact that it was offered by the defend¬ 
ant. In the case of West vs. Smith, 101 U. S. 263 
cited by the defendant in his brief (page 6), the court 
held: j 

i 

“Offers of compromise to pay a surri of money 
by the way of compromise, as a general rule, 
are not admissible against the party rbaking the 
offer; but if admitted, it is clear that the offer 
is open to explanation, no matter whetjher it was 
by letter or oral communication.” (Other cases 
cited.) 

As stated above the defendant introduced this 
statement signed by the plaintiff and witnessed by one 
of the attorneys for the defendant on cross-examina¬ 
tion of the plaintiff, the purpose being to Attack the 
credibility of the plaintiff. The plaintiff ^vas asked 
questions on re-direct examination as to h^r signing 
the statement by plaintiff’s counsel which were ob¬ 
jected to by the defendant. It is submitted that in 
the light of the decision of the above case the ques¬ 
tions propounded to the plaintiff witness ()R.. 24-25- 
26-27-31-32-33) were proper. The defendant once 



having opened the door with reference to the state¬ 
ment in question did so for all purposes and it was 
perfectly proper for counsel for plaintiff on redirect- 
examination of the plaintiff to ask any and all ques¬ 
tions relating to the facts and circumstances leading 
up to the signing of the statement by her. In view 
of the fact that the case cited by the defendant in his 
brief holds to this effect, it is hardly necessary to cite 
any further authorities on this subject. 

But the court in the West v. Smith case above 
cited also declared as follows: 

“Suffice it to say, that such evidence having 
been admitted, it was clearly competent to give 
evidence to explain it, especially as the evidence 
given did not contradict any of the terms of the 
letter introduced by the defendants.” 

The quotatipn from West v. Smith, supra , which 
appears at the beginning on page 5 and ending on 
page 6 of defendants’ brief, seems to be incorrect. 
Counsel for plaintiff have not been able to find this 
quotation in that case. 

Greenleaf op Evidence Vol. 1, 15th Edition Sect. 
467 states as follows: 

“Re-examination. After a witness has been 
cross-examined respecting a former statement 
made by him, the party who called him has a 
right to re-examine him to the same matter. The 
counsel has a right, upon such reexamination, 
to ask all questions which may be proper to draw 
forth an explanation of the sense and meaning 
of the expressions, used by the witness on cross- 
examination, if they be in themselves doubtful; 
and also of the motive by which the witness was 
induced to use those expressions; (a) but he has 
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no right to go further and to introduce matter 
new in itself, and not suited to the purpose of 
explaining either the expressions or the motives 
of the witness. * * *” 

i 

The court’s attention has been already called to 
the fact that not only did the defendant fajl to take 
the witness stand, but also the witness to fhe state¬ 
ment during the trial. In this connection feis court 
in the case of Chesapeake Beach R. Co. v.J Brez 39 
App. D. C. 58, at page 71, in citing with approval 
the case of Graves v. United States, stated asl follows: 

i 

i 

j 

“Producing weaker evidence when j stronger 
might have been produced lays the defendants 
open to the presumption or suspicion j that the 
stronger evidence would have been to their pre¬ 
judice. The New York, 175 U. S. 187-204, 44 
L. ed. 126-133, 20 Sup. Ct. Rep. 67; junkie v. 
Burnham , 153 U. S. 216-224, 38 L. Ed. 694-697, 
14 Sup. Ct. Rep. 837; Graves v. United States , 
150 U. S. 118-121, 37 L. ed. 1021-1023,! 14 Sup. 
Ct. Rep. 40. In the case last cited, it \yas said: 
‘The rule, even in criminal cases, is tjhat if a 
party has it peculiarly within his powei- to pro¬ 
duce witnesses whose testimony would elucidate 
the transaction, the fact that he does rjot do it 
creates the presumption that the testimony, if 
produced, would be unfavorable.’ ” 

By way of analogy it is desired at this poijit to in¬ 
vite the court’s attention to the case of Pdxson v. 
Davis 62 App. D. C. 146 where this Court s&id: 

I 

“We are of the opinion that no errof is dis¬ 
closed by these assignments. It is established 
law that as a general rule it is reversible error, 
in the trial of an action for damages for personal 
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injuries suffered in an automobile accident, to 
permit the plaintiff to introduce evidence to 
show that the defendant is protected by liability 
insurance against such accidents. Such evidence, 
however, may be admitted where it is material 
as tending to establish an incidental fact in issue, 
as for the purpose of showing the interest or bias 
of a witness as agent of an insurance company, 
but where it is so admitted, the court should 
caution the jury to receive it only for such pur¬ 
pose and mot to consider it in regard to defend¬ 
ant's duty or liability to plaintiff.' 5 

By way of comparison applying this reasoning to 
the instant case, it is true that evidence of compro¬ 
mise is ordinarily inadmissible and would be reversi¬ 
ble error for the plaintiff to introduce it, still if the 
defendant introduces a statement, and the facts and 
circumstances surrounding the signing of such state¬ 
ment, which if explained, may or may not bring out 
some matter with reference to the question of com¬ 
promise, it is perfectly proper, and such evidence is 
admissible, because the statement once having been 
introduced by the defendant gives the right to the 
plaintiff to bring out all of the facts and circum¬ 
stances surrounding the making and signing of the 
statement, by way of explanation thereof. In the in¬ 
stant case the defendant introduced the statement in 
question while the plaintiff was on the witness stand 
under cross-examination. Therefore, the door had 
been opened by the defendant, and once opened, it 
was also opened to the plaintiff to explain all the facts 
and circumstances leading up to and surrounding the 
signing of the statement, to establish any incidental 
facts connected therewith. 
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The question propounded to the plaintifjf witness 
on redirect-examination is as follows: (R. 25.) 


“By Mr. Wood: 

“Q. Right at that point, did the gentleman, 
whoever he was, agree to pay your medical bills, 
expenses, et cetera or not? A. Yes.” 

This question was objected to by counsel for de¬ 
fendant and upon such objection being overruled by 
the court an exception was duly noted. Thej purpose 
of the question was to explain paragraph 4 of the 
statement signed by the plaintiff and introduced as 
evidence by the defendant. It is submitted that the 
question was proper, the defendant having intro¬ 
duced the statement in evidence. C. M. an\d St. P. 
Ry. v. Artery 137 U. S. 507; Gordon v. U. S. |53 App. 
D. C. 154. 

In the case of C. M. and St. P. Ry. Co. v.| Artery, 
137 U. S. 507, page 520, above cited, the United 
States Supreme Court in discussing this question had 
the following to say: 

I 

“The written statement having been presented 
to the witness, and he having admitted that 
what purported to be his signature to it| was his 
signature, it was perfectly open to him to read 
it, and he could have been inquired of p to the 
circumstances under which it was takqn down 
and signed, so as to advise the jury as t{) its au¬ 
thenticity, and the credit to be given itj * * 

The law on this precise question has been settled 
in the District of Columbia. In Gordon v. U. S. 53 
App. D. C. 154, page 156, also cited above, this Court 
in referring with approval to the case of C. M. and 
St. P. Ry. Co. v. Artery supra , said as follows: 


“It is a well settled principle that a witness 
cannot be discredited or his hostility or bias 
shown by proving statements made by him out¬ 
side of court which do not harmonize with the 

i 

statements made by him on the witness stand, 
until his attention has been called specifically 
to the former statements, with particularity as 
to time, place and circumstances, so that he can 
deny or explain them.” (Italics ours.) 

B. The Trial Court Did Not Err in Allowing the 
Testimony with Reference to the Expenses, Hospital 
Bill, Doctors' Bills, and Medicines. 

The evidence presented at the trial was ample and 
sufficient to show the nature of the services rendered 
and the value thereof. The testimony of the plaintiff 
concerning any and all bills paid or incurred by the 
plaintiff coupled with the plaintiff’s explanation that 
same were reasonable and necessary by reason of the 
injuries sustained, as a result of the accident in 
question (R. 14 to 23, Inch and R. 28-29) was suffi¬ 
cient to justify the submission thereof to the jury 
for its consideration. Similar evidence was held 
to present a question for the jury for services ren¬ 
dered in the case of Birmingham Railway Lighting 
and Power Company v. Humphries , 172 Ala. 
495. This case is likewise cited and relied upon by 
the defendant in his brief (page 7). In this con¬ 
nection the court’s attention is invited to the fact that 
the defendant, did not rebut the reasonableness or the 
necessity of the expenses incurred by the plaintiff. 
The court’s attention is also called to the fact that the 
instruction of the court on this subject (R. 46-52) 
was proper and constitutes the law. It is extremely 
difficult to understand why the defendant cites the 
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above case in support of the proposition (contended 
for by him when this case holds directly tjo the con¬ 
trary and in fact supports the position herb taken by 
the plaintiff. In view of this fact, it is agajin consid¬ 
ered unnecessary to take any further time o£ the court 
in citing further authorities on the question. 

In the case of Birmingham Railway Lighting and 
Power Company v. Humphries cited in the above 
paragraph, the Court said : 

i 

i 

i 

“In an action for injuries, plaintiff may intro¬ 
duce testimony as to the amount changed by a 
physician for medical attendance, without first 
showing that the charge was a reasonable one. 
And for personal injuries to plaintiff’s wife, 
evidence held to present a question fort the jury 
as to the reasonableness of a charge foj* services 
rendered to her during her disability.’] 

In the case of Goodson v. N. Y. City Ry. Co., 94 
N. Y. Supp. 10, cited by defendant, the Cq>urt held 
that where no proof that the amount charged by 
plaintiff’s physician was reasonable and proper, its 
admission was error. It is submitted, however, that 
plaintiff in the instant case proved that plaintiff’s 
physician’s charges were reasonable and proper. 

In the case of Galveston, H. and H. R. Co. v. 
Hodnett, 155 Southwestern 678 cited by defebdant in 
his brief (page 6, the volume and name of the de¬ 
fendant being incorrectly stated by the defendant in 
that the proper citation is Galveston H. and H. R . Co. 
v. Hodnett, 155 Southwestern 678. The case of 
Goodson v. N. Y. City Ry. Co. cited by the de¬ 
fendant on the same page of his brief is alsb incor¬ 
rectly cited in that the citation is to be founjd in 94 
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N. Y. S.), the Court held that since there was no 
testimony to show the reasonable value of medicines 
used, it was error in submitting the measure of 
damage to authorize a recovery for the amount ex¬ 
pended. The evidence in the instant case showed 
the necessity and reasonable value of the medicines 
used by the plaintiff although the record is incom¬ 
plete as to what was testified to by the plaintiff in 
this respect. 

The mere fact that the court allowed testimony 
concerning the charge for services rendered did not 
mean that the jury must find in favor of the plaintiff 
in connection with these items because it could have 
disallowed, if it saw fit, any or all of the items on the 
theory that they were not necessary or that the charge 
therefor was unreasonable. On the other hand, the 
jury could have allowed all of them if it believed 
that they were necessary and that the charge therefor 
was reasonable. 

C. The Trial Court Did Not Err in Allowing the 
Testimony Relating to the Value of Personal Prop¬ 
erty. 

The evidepce presented at the trial showed the 
value of the wearing apparel in question worn by 
the plaintiff at the time of the accident. Further 
testimony was offered by and through the plaintiff 
with reference to each article of wearing apparel to 
show the age thereof (R. 14-15), its condition at the 
time the damage was inflicted and the value at that 
time and the record will show that this testimony was 
unrebutted. It is submitted that the owner of wear¬ 
ing apparel or personal property may testify as to 
the value of such wearing apparel or property owned 
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by her whether she is an expert or not. Netip Arcade 
Co. v. Owens , 49 App. D. C. 65. 

In the case of Myers v. State , 113 Atl. Rep. 90, 

the Court held that: 

■ 

“where it does not appear that there is any 
‘absolute standard 1 by which the market value 
may be determined with definiteness fend cer¬ 
tainty, it has been held and we think properly, 
that proof of the cost of the chattel in connection 
with its utility and usage, may be adrpitted as 
some evidence of its present value.” (Other 
cases cited.) 

D. The Trial Court Did Not Err in Allowing the 
Testimony Relating to Loss of Earnings. 

The evidence presented at the trial showed that 
the plaintiff lost two weeks pay during the fiye weeks 
she remained away from work by reason of the in¬ 
juries received in the accident immediately subse¬ 
quent thereto (R. 13). The record further shows 
(R. 21, 22, 23 and 28) that although the plaihtiif had 
ceased working for the Government on June 15, 
1934, she was forced to go to her home anc^ remain 
for a period of approximately three months solely 
by reason of the injuries received in the accident in 
question because she was unable to work arid could 
not have worked anywhere because of this fact. The 
reason that she was forced to go home was 'to recu¬ 
perate from the injuries received and complained of 
by her. She was working at the time of the accident 
and the mere fact that she was not working jiist prior 
to the time it was necessary for her to go to h^r home 
to recuperate from her injuries makes no di|fference 
in the face of the fact that she was unable fo work 
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at any employment by reason of the injuries com¬ 
plained of by her and received in the accident in 
question. Tfyis was proper evidence for the consid¬ 
eration of the jury to give such weight as they saw fit. 

In the case of Gregory v. Slaughter , 99 Southwest¬ 
ern 247, 124 Kentucky 45, the plaintiff was an insur¬ 
ance solicitor and was permitted to prove “what his 
business produced on a general average,” as the basis 
of estimating his loss during the several weeks he was 
confined at home. Mr. Justice Barker, speaking for 
the Court of Appeals of Kentucky said: 

“But in actions of tort, where the quantum 
of damages is very much within the discretion 
of the jury, evidence of the nature and extent of 
the plaintiff’s business, and the general rate of 
profit he has realized therefrom, which has been 
interrupted by the defendant’s wrongful act, is 
properly received, not on the ground of its 
furnishing a measure of damages to be adopted 
by the jury, but to be taken into consideration 
by the jury, to guide them in the exercise of that 
discretion which, to a certain extent, is always 
vested in the jury.” 

This case applies with equal force to plaintiff’s 
propositions of law discussed under headings B 
and C. 

It is submitted that the claim for loss of earnings 
is an unliquidated claim and that the plaintiff was 
in a position to give the best evidence available as to 
how much loss of earnings she suffered. The plain¬ 
tiff’s testimony on this question was in part corrobo¬ 
rated by her immediate superior as to her employ¬ 
ment, (R. 34 to 37, incl.) and the defendant had the 
opportunity to rebut the plaintiff’s testimony thereon 
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by producing Government records to show the length 
of time the plaintiff was absent from her wprk and 
the amount of salary lost, if there was any variance 
between the plaintiff’s testimony and the (govern¬ 
ment records. The claim for loss of earnings was 
submitted for the jury’s consideration and they were 
not bound to allow therefor. It was a question of 
fact for them to determine as to whether the] plain¬ 
tiff lost earnings by reason of the injuries sustained 
in the accident in question. It is respectfully sub¬ 
mitted that the court’s charge on this question was 
proper (R. 47, 50) and that the jury was therefore 
properly instructed as to what consideration they 
should give it. 

I 

E. The Court’s Charge to the Jury was Proper 
and No Exceptions Were Taken Thereto by the De¬ 
fendant. | 

Points No. 12, 13 and 14 contained in the defend¬ 
ant’s assignments of error state that the court jerred 
in rejecting defendant’s prayers No. 2, 5 and 9. In 
the defendant’s brief, assignment of error Njo. 14 
which states that the court erred in rejecting the 
defendant’s prayer No. 9, seems to be the only prayer 
discussed by the defendant in his brief, the qthers 
apparently having been abandoned by him. In deal¬ 
ing with defendant’s assignment of error No. If, re¬ 
lating to the court having committed error in reject¬ 
ing defendant’s prayer No. 9, it is submitted that this 
prayer was rejected by the court at the time itj was 
offered by the defendant, but the court in its charge 
later fully covered the subject matter covered iiji de¬ 
fendant’s prayer No. 9 (R. 50) and at the conclusion 
of the court’s charge the defendant took no exception 
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to that portion of the court’s charge or to any of the 
court’s charge. It is therefore submitted that the 
defendant should not now be allowed, not having ex¬ 
cepted, to raise any question with reference thereto. 
Almost the precise language used in the defendant’s 
prayer No. 9, namely, no recovery could be had for 
mere “nervous fright,” (R. 44) was used by the court 
in its charge when it stated, (R. SO) 

“In order to recover damages for a bad state 
of nerves, you must be satisfied that that nervous 
condition was the direct result of physical 
injuries. She cannot recover anything by rea¬ 
son of fright (italics ours) ; she cannot recover 
anything by reason of the fact she was pretty 
well scared that night, but it is the nervous con¬ 
dition which directly follows the physical in¬ 
jury which give her the right to recover for 
those things.” 

It is respectfully submitted that there was as much 
difference between the prayer and the court’s charge 
in this connection as there would be between an east¬ 
ern wind and a wind from the east! It would also 
seem that it is a distinction without a difference! 
This contention of the defendant simply accentuates 
his desperation and falls of its own weight. 

Consequently, it is difficult to understand how the 
defendant can now assign grounds for appeal thereon, 
or that error was committed by the court below in 
its charge. It is apparent that he did not think so 
at the conclusion of the court’s charge, and seemed to 
be satisfied therewith, otherwise he would and should 
have taken an exception thereto, at that time, which 
would have been the proper time to do so. This same 
reasoning applies to all of the prayers of the defend- 
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ant rejected by the court because the defendant ^t the 
conclusion of the court’s charge took no exception 
to any portion of the charge or to the entire charge 
itself. I 

It is submitted that the trial justice charge^ the 
jury fully upon the subject of impairment of nervous 
system, (R. SO) and no exception was taken by the 
defendant to the court’s charge. The courp in¬ 
structed the jury properly and in accordance iwith 
the law in this jurisdiction concerning the rqatter 
of nervous shock. If the defendant believed that 

3 _ ^ I 

the language of the trial court’s charge in expressing 
a rule of law was inconsistent with a statement of 
such rule of law as contained in a rejected prayer 
offered, by the defendant’s counsel, it was the duty 
of counsel by objection to point out to the court Such 
inconsistency. Pistorio v. Washington Railway £? 
Electric Company, 46 Appeals, D. C., 479; Carmody 
v. Capital Traction Company , 43 Appeals, D. C., 
252; Chaloner v. W ashington Post Company ^ 56 
Appeals, D. C., 14. It is true that an exception tp> the 
refusal of the trial court to grant a prayer for) in¬ 
struction, would be sufficient to support an assign¬ 
ment of error for a total failure to cover a point in¬ 
volved in the prayer in the event the court ir} its 
charge made no reference whatsoever generally or 
otherwise to such point. However, it is inadequate 
when the court gives the substance of the prayep in 
its charge, although the prayer itself has been previ¬ 
ously denied. Pistorio v. Washington Railway & 
Electric Company , 46 Appeals, D. C., 479; Chaldner 
v. Washington Post Company, 56 Appeals, D. j C., 
14. New Arcade Company v. Owens , 49 Appeals 
D. C. 65. 
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In the case of Pistorio v. Washington Ry. and 
Electric Co., 46 App. D. C., 479, at page 484, this 
Court said: 

“However, if it is urged that the language of 
the charge may not have been understood by the 
jury as expressing the rule of law, it was the 
duty of counsel to have interposed an objection 
and pointed out to the court the inconsistency, if 
any, between the language of the charge and 
the prayer. This was not done. The exception 
to the refusal to grant the prayer, while sufficient 
to support an assignment for total failure to 
cover the point in the charge, is inadequate for 
that purpose when the court gives the substance 
of the prayer in the charge. 

i 

CONCLUSION 

In conclusion the plaintiff respectfully contends 
that the nature of all the evidence presented at the 
trial was of such a character, that the jury was en¬ 
tirely able to intelligently consider and thereafter 
render a verdict after taking into consideration the 
testimony with reference to the statement signed by 
plaintiff, the value of the personal property damaged, 
the reasonableness, necessitv and value of the medical 
services, hospital services and medicines purchased 
by the plaintiff and that the testimony with reference 
to the loss of earnings of the plaintiff was accurate, 
competent and fair, and no exceptions having been 
taken to the court’s charge and the same having been 
proper; that by reason thereof the verdict of the jury 
was fair and in accordance with law and should not 
now be disturbed. It is inconceivable that any jury 
would havb done otherwise, particularly in view of 
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the fact as has already been pointed out, that the 
defendant was in the court-room throughout the 
entire course of the trial but failed to take the stand 
in his own defense and thereby give to the jury the 
facts and circumstances relating to the incident in 
question and further the witness to the statement offer¬ 
ed by the defendant likewise failed to take the Witness 
stand and rebut the testimony of the plaintiff al¬ 
though it was claimed by the counsel for the defend¬ 
ant that such testimony of the plaintiff with reference 
to the statement was tantamount to fraud, whep this 
witness also was present in the court-room duriiig the 
entire course of the trial. 

It is respectfully submitted that the court below 
committed no error and that the verdict of thb jury 
was proper and consistent with all of the evidence 
and that, accordingly, the judgment appealed from 
should be affirmed. i 

Respectfully submitted, 

Lester Wood, 

Karl J. Hardy, 

Attorneys for Appellee. 


